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Abstract:
Privatisation – or the practical method of taking what is ‘public’ and ‘socialised’ and making it
‘private’ – is the main instrument of neoliberal theory for the free market to prevail. While the
instrument itself has been resisted, little has been done to contest the applicability of the
underlying theory on water supply provision particularly in developing countries. This has
resulted in the overselling of private sector involvement and the exaggeration of its benefits
by the global donor community, leading to the blanket promotion and enforcement of private
sector participation as the main element of water sector reforms in poor countries. This
paper is an attempt to demonstrate not only the limits of free market theory as it applies to
water supply provision, but also the inapplicability in poor countries of managing of water as
an economic good using market-like and market-friendly instruments, where prices function
as the chief mechanism that guide decisions on allocation, distribution and consumption.
Cost recovery, subsidies and pricing mechanisms, as presently conceived, are generally
insensitive to the complexities of poverty. Water markets typically don’t exist or else are
highly imperfect in developing countries. Furthermore, certain structural conditions – laid
down by government action – are needed to make privatisation work. As such, a new
theoretical approach is necessary – one wherein economic value and human rights can be
reconciled, which measures costs in more poverty-sensitive ways, and which can be
‘accountable’ to the contexts on which it is applied. This new approach finds greater
resonance in sociological theory and institutional economics. It moves away from
methodological individualism and treats social institutions, rather than individuals, as the
basic unit of analysis. Instead of assuming an ‘invisible hand’, it looks at how co-ordination
emerges from organic solidarity. It also looks at the social embeddedness of economic
transactions. Finally, it looks at the dynamics of collective action – how collective acts
establish relations of rights, duties, no rights and no duties.
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1. Introduction

T

he privatisation of water is the subject of what is arguably the most contentious debate
in current development discourse. Political battles on this issue are being fought from
the halls of international conferences to the streets of cities where governments are
increasingly reliant on private sector participation. At the core of these battles is a spectrum
of positions, characterised by two fundamentally-opposed approaches1. On one hand is the
idea of managing water as an economic good in an environment using market-like and
market-friendly instruments, where prices function as the main mechanism that guide
decisions on allocation, distribution and consumption. On the other is the idea of managing
water as a common good, the property of all, to which access ought to be considered a
human right that is respected, protected, promoted, and enforced by states and
governments. In between these two are other approaches that strive to achieve a balance
between the proposition of water as an economic good and of water as a human right.
There are many reasons why water privatisation has become highly contentious. Firstly,
‘privatisation’ is an intensely political phenomenon that creates new roles and new rules
between state, market and civil society. There is a tendency to depoliticise PSP as simply a
normal commercial transaction between a user and service provider, similar to the
relationship between a plumber and a household owner. This is because ‘water privatisation’
is often referred to only in its technical sense of ‘full divestiture’ (or the transfer of ownership
of assets from public to private), and is differentiated from the much more limited ‘private
sector participation’ or PSP, ie forms of contracting like service contracts, leases, or
concessions (See for example Blokland, et. al. 1999: 14). However, the reality is that “in shifting
responsibilities from government to market, privatisation potentially alters the institutional
framework through which citizens would normally articulate, mediate and promote their
needs” (Feigenbaum and Henig, 1994: 185-187). Hence, it becomes intensely political.
Secondly, privatisation is contentious because it leads to the creation of private property
rights as a solution to resource management problems. Common pool resources like rivers,
springs or groundwater have long been subject to overexploitation and misuse by the
rational individual, leading to the ‘tragedy of the commons’. The conventional solution is to
impose centralised government or state regulation, or to privatise the ownership and
provision of the resource (Hardin, 1968). Where privatisation is the option taken, a license to
use water is created, which is a form of property ownership, or a usufruct in legal
terminology. A most developed example of such system is the arid southwestern United
States, where “whiskey is for drinking and water is for fighting”. Here, not only is a legal
system well developed, there also is a sophisticated market for water licenses. The legal
system is developed around the doctrine of ‘prior appropriation’ where priority in accessing
water goes to those with a superior right, ie an older license. And a ‘Water Bank’
(www.waterbank.com) has been established, where for example, a farmer whose water
license provide for an excess 5,000 gallons of water a day may ‘deposit’ this excess to the
bank so that it can be ‘loaned’ to others who may need it, who are then charged with the
corresponding ‘interest’ rates (Interview, Turner: 2001).
As such, privatisation has been met by a great deal of opposition, like in recent major
international conferences,2 and in street confrontations as in Cochabamba and South Africa.
While the opposition is spirited and sustained, there is however a basic limitation – the free
market theory underlying privatisation has not been sufficiently contested, nor have
1

The term “approach” as used in this paper is interpreted to mean as the theory as well as its application in practice.
This includes the March 2000 Second World Water Forum in The Hague, the December 2001 International
Freshwater Conference in Bonn, and the August 2002 World Summit on Sustainable Development in
Johannesburg.
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alternative frames been considered and put forward. This is due partly to the pervasiveness
of neoliberal thinking around the world, and partly to the retreat of socialism and welfare
statism. The idea of politics and the political process providing the solutions to social
problems has today been replaced by the pervasive desire to let markets or market-like and
market-friendly processes resolve the problems. This paper argues that this needs to be
challenged and the role of both politics and markets reviewed. Water services provision
provides an interesting case. Thus, this paper has two objectives – first, contest the
applicability of free market theory on water provision in developing countries; and second,
present a frame for developing an alternative. This alternative, as shown in figure 1, can be
described as a sociological, context-sensitive approach using the theoretical underpinnings
of institutional economics.
Figure 1: Different Frames in Water Resource Management and Water Service Management
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Most critics of the free market economic approach offer quite a limited critique – their attacks
are focused mainly on profit-making and the excesses of multinationals. The intensity of
these attacks at first seems inappropriate, given that the entry of multinationals into water
Draft only, not for citation please. Contact: ericgutierrez@wateraid.org.uk

4
services provision is a complex government-regulated process, and that these multinationals
serve only 5% of the global population with access to water services (Hall, 2001). The two
biggest multinationals – Vivendi and Ondeo – between them claim to serve only 210 million
customers worldwide. But these are in themselves evidence as well that the free market
approach won’t work. Under the best free market conditions – government will always be
there as a gatekeeper regulating the entry of especially the multinational private companies.
And the companies themselves reveal that they are unlikely to play key roles in the poorest
countries where there is no commercial viability. Thames Water Plc, the third biggest
multinational, says that their business plan assumes that the most they can do is increase
customers from 70 million to 100 million worldwide until 2008, and this expansion will mostly
be in developed markets (ie North America, Europe and medium-income countries). The two
bigger multinationals do not radically differ from Thames Water in their projections3. This
statement from a major multinational complements existing evidence that of the total private
sector investments in the world financed by the World Bank, less than 1% go to SubSaharan Africa (Silva, et al, 1998).
The private sector as a key player in delivering water services to the poor therefore seems to
be oversold. But the lack of commercial viability is only one, but not the main, reason why
free market economics in water provision won’t work in the poorest countries. The private
sector – whether they are the multinationals, small-scale rural contractors or the individual
water vendors in urban slums – is typically unprepared to deal with issues of poverty and
underdevelopment. They are engaged in commercial-contractual relationships where they
get paid for laying the bricks and mortar. They are not about building a community’s ‘sense
of ownership’ over a water project, or of engaging with poor communities in the longer term
process of development. Another reason is that free market economic thinking typically
comes across as insensitive to the complexities of poverty, particularly in its conception of
value, costs and prices. For example, economic value is defined as “the maximum amount
the user would be willing to pay for the use of the resource” (Briscoe, 1996). This widely-used
definition assumes the homogeneity of “the user” and makes no distinction between slum
dwellers in Africa with typical households in Europe. The way value is understood in free
market theory is typically insensitive to the conditions and complexities of poverty. Costs and
prices are conceived in similarly limited and mechanical ways. Costs of providing the service
are measured, and are made to be reflected in prices. But the costs of not providing for
water – what society spends in terms of lost economic productivity, health spending to treat
diseases, or the cost of children not going to school because they are needed by their
families for water collection duties – are not. Also not measured are the ‘substitution effects’
of price increases on the poor. Because of extremely tight budgets, poor families can afford
price increases in water only by substitution – by sacrificing spending on other basic
services like electricity, education or health.
Clearly, the theory of free market economics in water provision needs to be challenged and
there have been attempts to do so. The problem is that these challenges are developed
mainly from rights-based theories, which have inherent limitations in themselves. For
example, these challenges maintain that water is a common good that should not be
commodified (Barlow, 1999). The argument goes that since water is not like any other resource
and because it is a source of life, it therefore should not be treated as an exchangeable,
marketable commodity (GCWC, 1998). Access to water is a human right, and is therefore an
obligation of states to respect, protect, promote and enforce. But most states in the
developing world – the main guarantor, enforcer and implementer of rights –simply do not
have the capacity to deliver this service. Also, water can remain a common good only when
in abundance. As scarcity worsens, a litre one takes denies all others access to this litre. An
alternative theoretical approach thus becomes imperative.
3

From a speech by Jeremy Pelczer, Chief Operating Officer of Thames Water Plc, at the February
12, 2003 seminar organised by the |nstitute for Public Policy Research and WaterAid.
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Sociology rather than economics provides the frame for this alternative approach. By conscious
and consistent application of sociological theory, in particular the thought of Emile Durkheim, the
economics and politics involved in water provision can be disentangled and then constructively
engaged. The first component of this frame is a conscious move away from the methodological
individualism of free market and rights-based theories – where the basic unit of analysis is the
individual making rational choices in relation to the market or the state. In this alternative
approach, the basic unit of analysis are social institutions. An ‘institution’ is defined as “collective
action in control, liberation and expansion of individual action” (Commons, 1931). An institution may
be a clan or a community, a state or a corporation, a cartel or co-operative association, or even
mutually binding agreements between entities. The key, according to John R Commons, is that
these institutions are collective acts that “establish relations of rights, duties, no rights and no
duties” (ibid). Thus, economic transactions are not seen as the simple exchange of commodities,
but rather, “the alienation and acquisition, between individuals, of the rights of property and
liberty created by society, which must therefore be negotiated between the parties concerned
before labour can produce, or consumers can consume, or commodities be physically
exchanged” (ibid).
The second component of this alternative approach is the treatment of economic phenomena as
moral facts. Adam Smith pinpointed the division of labour as the chief cause of the wealth of
nations. It is a process that emerges from market relations, and creates that great paradox – that
the pursuit of self-interest inevitably results in the greatest good for the greatest many, as if
guided by an ‘invisible hand’. Durkheim maintains that the division of labour is something other
than a purely economic phenomenon. The division of labour has a moral character – it is based
on what people exercising social relations regard as acceptable or not acceptable. Durkheim
regards the division of labour as held together not by the rational decisions of individuals but by
power relations, ideology and moral regulation. (Durkheim, 1973 (Bellah, ed.); and 1982 (Lukes, ed.)). For
our case, in other words, the relations between state, business and civil society in water services
provision is dependent on power relations, ideology and socially-negotiated moral decisions on
what is acceptable or not acceptable.
Finally, the third component of this alternative approach revolves around Durkheim’s
argument that the purely contractual governance of economic transactions is problematic
because contracts will always be incomplete, and that there oftentimes are implicit
agreements ‘within’ the explicit clauses of contracts. The key is to look at the social
embeddedness of transactions and actors (Durkheim, 1973: 86-113; and in Batenburg, et.al, 2000).
Durkheim argued that “mutually beneficial economic exchange presupposes that trading
partners follow non-contractual norms and moral obligations, such as norms of trust,
reciprocity and solidarity, and implicit contracts that are partly unwritten, tacit and not
formally binding” (quoted in Batenburg, et.al, 2000).
In developing such an alternative approach, it is important to first review the history of the stateversus-market debate. Firstly, such review will alert us to the theoretical issues on which critical
reflection should be focused on. Secondly, it will situate the three components of the alternative
approach more clearly. A brief review of the current competing theories on water provision is
also presented.
The rest of this paper is divided as follows: Section 2 presents the history of the state versus
market debate; Section 3 presents the competing arguments of water-as-an-economic-good and
water-as-a-human-right; Section 4 discusses this paper’s arguments against free market
economic thinking in greater detail; Section 5 elaborates on the alternative theoretical approach;
and Section 6 presents the conclusions.
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2. State versus market: a genealogy of the competing theories

T

he starting point of any discussion on the debate on privatisation is what can be
termed as the ‘neoliberal’ and ‘statist’ divide. The neoliberal perspective, it is claimed,
is about full personal liberties, private property, and most importantly, freedom of
commerce in free, unrestricted markets. The statist perspective, on the other hand, “is the
notion that society’s needs and problems are best addressed by politics and the political
process” (Reed, 1997). Through most of the 20th century, statism was the dominant mode of
thinking. This is demonstrated by the emergence of socialist as well as welfare states –
where governments provide for almost everything. Governments engaged in business as
monopolists, they commanded greater portions of personal income, and in some countries
employed a majority of the work force. But since the 1970s, neoliberalism became dominant,
reaching its peak perhaps in the late 1980s when developed countries embarked on radical
reforms the most important of which was privatisation (ibid.).
Adam Smith’s (1723-1790) propositions are the ‘fountain’ from which arguments in favour of
privatisation are developed. In the Wealth of Nations (1776), he first established the
desirability of markets over states in the modern creation of wealth. He pinpointed the
division of labour as the chief cause of the wealth of nations – a social process that emerges
from market relations (Book 1, Chapter 1-3). At the core of Smith’s analysis is a great paradox -that the pursuit of self-interest inevitably results in the greatest good for the greatest many.
“It is not from the benevolence of the butcher, the brewer, or the baker,” he said, “that we
expect our dinner, but from their regard to their own interest. We address ourselves not to
their humanity but to their self-love; and never talk to them of our necessities but of their
advantages” (Book 1, Chapter 2). Smith’s analysis led to the invisible hand thesis – that markets
are self-correcting, self-regulating and self-sustaining in terms of what to produce, what to
charge, and how to organise distribution, as if guided by an ‘invisible hand.’ Prices of
commodities, levels of rent, and the wages of labour in free markets, he argued, will tend to
settle at levels that are most socially beneficial4. Markets, Smith argued, are the only reliable
mechanisms for achieving efficiencies in the production and distribution of goods in society
(Book 1, Chapters 5-11).

However, a key structure prevented the realisation of free markets
government. Smith
argued for a limited government. He was against government restraints on the economy of
private people and criticised how public revenues are used in maintaining unproductive
hands (Book 2, Chapter 3). He warned about government interference on how individuals
should use their capitals, saying that such authority (to direct capital) could not be safely
entrusted to a single person or council or senate (Book 4, Chapter 2). The profusion of
government, he said, retards natural progress. Instead, he proposed a “system of natural
liberty” whereby government will be limited to only self-defence, justice and public works
5

(Book 4, Chapter 9).

Smith’s propositions went against the notion that ‘socially beneficial results’ are achieved
mainly through government or state intervention. Prior to Smith, Enlightenment writers
developed the idea of natural or human rights, in order to demolish absolutist claims and
4

Smith pointed to a distinction between natural and market price. The natural price of a commodity –
that level that is sufficient to pay rent, labour, and the profits of the stock employed in raising,
preparing and bringing the commodity to the market. The market price -- or actual price at which the
commodity is sold – may be more, less or equal to the natural price (Book 1, Chapter 7).
5
In an earlier work (Theory of Moral Sentiments, 1759), Smith asserted that morality is the product of
man’s nature, not his reason. That people are born with a moral sense, and that it is innate, not given
by lawmakers or rational analysis, perhaps made Smith confident that individual self-interested
actions could create socially beneficial results.
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challenge then deeply held beliefs that life, liberty and property were subordinated to divine
rights. Thomas Hobbes (1588-1679) asserted that people inherently had rights, simply
because they are human beings. Rights therefore existed in the ‘state of nature’ – or prior to
any action of the individual, and prior to the advent of any political order (Hobbes in Leviathan,
and quoted in Glenn, 1979: 1057-1059). John Locke (1632-1704) developed and extended this
theory. In a way, natural rights, or what is referred to today as human rights, needed to be
invented, because it was a precondition necessary for freedom and the development of
human beings. And government is the chief instrument to uphold, protect, enforce and
promote those rights. An individual’s right to life, right to liberty, and right to property can
only be realised when governments are established. Stronger not weaker states appeared
as indispensable to achieving social goals; reliance on markets was secondary.
Furthermore, it seems difficult to accept Smith’s notion that the unintended consequence of
an unplanned social order guided only by the ‘invisible hand’ is the greater social good. So
goes the argument, greater social good can only be planned and then enforced, and not left
for market forces to deliver.
These human rights-based propositions laid the theoretical basis from where arguments
against privatisation are drawn from. The two components of anti-privatisation arguments
are: a) that water is a common good and the property of all, and that it could not be viewed
as a commodity to be freely exchanged in the market, since water is also a social resource
necessary for life; and b) that water therefore has to be managed by the state – access to
this resource is a fundamental human right that the state has a responsibility and obligation
to protect, uphold and deliver. Profit motivation is antithetical to rights and sustainable
resource management, and excludes those who are too poor to become “paying customers”.
At the height of Smith’s writing, however, the concept of natural rights was subjected to
intense criticism, sparking a crisis of this idea. At the forefront was Jean Jacques Rousseau
(1712-1778) who pointed out that the cultural and social institutions as well as the
conventions that evolve from social relations are where rights actually originate from, not
from the metaphysical state of nature. Rousseau observed that “all men are born free, but
everywhere they are in chains” to emphasise the importance of social conventions in the
realisation of rights (Strauss, 1953: 252; Rousseau, 1754: 1-42). Georg WF Hegel (1776-1831) saw
the person exercising his rights as not an especially attractive human being since, “to have
no interest except in one’s formal right may be pure obstinacy. It is uncultured people who
insist most on their rights, while noble minds look on other aspects of the thing” (Hegel, quoted
in Stillman: 1087). Morality becomes irrelevant, as persons do whatever they have a right to do,
regardless of morality. The basic inadequacy of natural rights thus, is in its abstraction.
Furthermore, while formal rights may entitle formal freedoms, the content of the individual’s
choice is given and prescribed by society. Thus, “in significant ways, (the individual) is not
free.” (ibid)
These criticisms may have provided intellectual space for Smith’s theories: the Hobbesian
state, a supreme coercive authority that imposed order and rights, comes out as less
desirable compared to markets and the freedoms they engender. Smith talked of markets as
social constructs where rules of exchange develop through time and the role of the state
was to enforce these rules. Hence, the state was secondary to the market.
Jeremy Waldron provides a summary of the attacks on the concept of natural rights from the
works of Edmund Burke (1729-1792), Jeremy Bentham (1748-1832) and Karl Marx (18181883)6. “All attack (natural) rights for their ‘abstraction’; all focus on the theme of
individualism versus community, though their respective conceptions of community are of
course very different; and they all claim that the rights of man involve a radically
6

Waldron selected these three thinkers to represent the great theories of Western thought -conservatism, liberalism and socialism.
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impoverished view of the constitution of human society.” As a result of these attacks,
continues Waldron, there was a decline in the philosophical and normative appeal of the
liberal theory of natural rights (Waldron, 1987: 3; 151-156).
In many ways therefore, the desirability of markets over states was established. The ‘new’
liberalism of markets (as opposed to the ‘older’ liberalism of states) established a stronger
case for freedoms and welfare over what the state can deliver. But despite the critiques, the
idea of rights did not altogether disappear from view. Rather, a restatement of the case for
rights was made by, among others, Jeremy Bentham, who was most influential on English
jurisprudence (Waldron, 1984: 1-2).
Although Bentham strongly ridiculed the idea of natural rights by calling the 1789 French
Declaration of Rights as “anarchical fallacies”, he was no enemy of rights. He laid down an
alternative framework on which the case for rights can be made and strengthened. His main
argument was that the Declaration was primarily a justification for the insurrection that put
the revolutionaries in power. “In justifying past insurrection, the revolutionaries themselves
invite it. They sow the seeds of anarchy. They undermine all future (governments), their own
consequently in number” (Bentham, in Waldron, 1987:47). Such undermining, he emphasises, is
the most dangerous threat to rights: “We know what it is for men to live without government
– to live without rights. No habit of obedience, and thence no government – no government,
and thence no laws – no laws and then no such things as rights – no security – no liberty –
no property” (ibid, 53) 7.
Bentham said that wishing for rights was not the same as having those rights established.
“Want is not supply – hunger is not bread.” Hunger (or the wish for rights) could not be
satisfied if someone does not bake the bread (establish the rights). Declarations do not
establish rights; they merely restate the proposition. As such, these were nothing but
“simple, rhetorical nonsense – nonsense upon stilts” (ibid, 53). The problem that Bentham
addresses therefore is how to bake the bread, or establish the rights.
Bentham also develops the concept of a “rational censor of laws.” Slavery for instance, is a
product of human laws, and the censor’s role is to acknowledge it and repeal it. But the
anarchist, “sets up his will and fancy, denies the law, calls upon mankind to rise up” and then
justifies such act on the basis of a ‘law of nature’ in which all men are said to be free. In so
doing, the anarchist may have removed the chains only to free the slaves into a world where
there is no security – where no rights can be protected. The implication as well is that all
future governments could not be entrusted with the determination of what rights shall be
maintained, what shall be abrogated. What Bentham therefore opposes is the idea of natural
rights as opposed to or in contradistinction to legal rights. He states that “natural rights” is
merely figurative and should not be given literal meaning as this leads to error and mischief
(ibid, 52-54). All known governments, “have been gradually established by habit, after having
been formed by force. Whence is it,” he asked, “but from government that contracts derive
their binding force? Contracts came from governments, not governments from contracts”
(ibid, 55).

Bentham had other important contributions to the understanding of rights. For instance, he
opposes making certain rights imprescriptible or excluded from legal interference because
without laws and governments to enforce, these inalienable rights are nothing but figurative
expressions. He also clarifies that all rights are made at the expense of liberty. “How is a
7

I am making this extended discussion of Bentham’s contributions here in order to highlight that today,
opponents of privatisation resort to making similar ‘Declarations’ that while having symbolic significance, actually
do not create any binding force to enforce the rights to water that the declarations’ authors wish to have. See for
example the Global Water Contract spearheaded by Riccardo Petrella, or the declarations of the Council of
Canadians and Maude Barlow.
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property given? By restraining liberty. How is your house made yours? By debarring
everyone else from the liberty of entering it without your leave” (ibid, 57). Rights therefore,
could not be unbounded, they have to have limits, and Bentham clearly structured the
relationship between rights, obligations and duties. This was the core of Bentham’s
framework of positive law.
In sum, even though the philosophical and normative appeal of natural rights declined,
Bentham built a tighter case for rights through positive government. This can be described
as another new ‘Benthamite’ liberalism.
There may be another reason why it was Bentham’s rather than Smith’s liberalism that
became more dominant. During that period, the private sector and particularly corporations
in England (the centre of the Industrial Revolution) had a rather dubious reputation.
According to Bennett (1999), private, profit-seeking businesses in 17-18th century England
were largely partnerships in which owners were personally liable for all actions of the
partnership. To avoid personal liabilities, the fiction of the corporation was invented – a
separate legal ‘person’ with its own date of birth and registration, and made up of a “joint
stock” with individuals owning shares. Corporations were first used for not-for-profit entities8
but soon became extensively used by for-profit entities. The result was all sorts of abuses.
To stop fraudulent activity, the “Bubble Act of 1720” enforced controls on the creation of
corporations. Constitutions for very specific purposes had to be drafted first, and then
approved by government. If corporations acted ultra vires, that is, outside their constitutions,
their actions can declared void and unlawful (ibid). Governments therefore developed in size
and scope, while corporations – the main players in Smith’s free market – had to contend
with many restrictions.9
In the 1900s, the statist argument was further strengthened by the emergence of socialist
and welfare states in Europe. Socialism in particular made governments big enough to be
the only principal player in national economies responsible for production and employment.
State corporations were simply created for any new economic activity that central planners
thought was needed. Markets could not be trusted, since they create wealth from the
exploitation of labour. Centralised economic planning wanted to demonstrate that it could
achieve far better socially beneficial results than the market system.
Across the ideological divide, ‘cradle-to-grave’ welfare states emerged that provided many
social benefits for their citizens, while allowing for capitalism to flourish. As such, notes
Reed, from the 1920s to the 1940s, it became increasingly difficult to argue a free market
position (1997). Milton Friedman confirms that the triumph of Benthamite liberalism – which
regarded political freedom as a means to economic freedom – was followed by increasing
intervention by government in economic affairs, a tendency that was greatly accelerated by
processes leading to the two World Wars. “Welfare rather than freedom became the
dominant note in democratic countries” (Friedman: 10-11).
As the 1900s proceeded, however, cracks in the all-entrenched statist argument began to
appear, shifting the tide back in favour of Smith’s liberalism. Big governments incurred huge
debts, and state corporations were generally inefficient. In Russia, growth was made at huge
human costs and the trampling of liberties. Restrictions and legal controls on corporations,
notes Bennett, came to be increasingly relaxed, especially after top corporations became the
principal engines of wealth that provided secure jobs to millions. Private profit-seeking
8

Not-for-profit entities at that time included churches, schools, clubs, hospital or universities.
It should be noted though that because of their flexibility and relatively more efficient decisionmaking, corporations were extremely adaptable to various situations. They were therefore, in general,
able to deal with problems that the restrictions posed.
9
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started to prove its social function. The work of Friedrich von Hayek (1899-1992) provided a
new intellectual impetus to Smith’s theories.
Hayek can be described as intensely anti-socialist as he is anti-monopolist and antiprotectionist. He clarified that the liberal pro-market position should not be confused with a
laissez-faire attitude. His argument is about “making the best possible use of the forces of
competition as a means of co-ordinating human effort, not (about) leaving things as they are”
(Hayek, 1944: 36-41).

Hayek’s attack on socialism was motivated by the rise of Nazism in Germany. He wanted “to
determine the circumstances in the last 70 years that made possible the victory of a
particular set of ideas that brought the most vicious to the top.” Among these
“circumstances” was the increasing veneration for the state; the belief that economic
planning can be substituted for the competitive system; and the idea that economic life
should be consciously directed. “The regimentation of economic life, the devices for the
permanent supervision of private life created the prototype of the totalitarian party.” In other
words, he explicitly blamed socialism, and lamented the supreme tragedy that “it was largely
people of good will, who, by their socialist policies, prepared the way for the forces which
stand for everything they detest.” (Hayek, 1944: Introduction)
Hayek describes the competitive system as “the only system designed to minimise the
power exercised by man over man.” It is “superior, not only because in most circumstances
it is the most efficient method known, but because it is the only method which does not
require the coercive or arbitrary intervention of authority.” The system of private property, he
said, “is the most important guaranty of freedom.” Freedom is when the control of the means
of production is divided among many people acting independently, because that is only
when “we as individuals can decide what to do with ourselves.” Concentrated in the hands of
a few10, economic power can be used to exercise complete control over men. In the hands
of private individuals, “economic power can be an instrument of coercion, but it is never
control over the whole life of a person” (ibid. 49-111). Hayek though is not fundamentally
opposed to planning:
“The question is whether the holder of coercive power should confine himself in
general to creating conditions under which the knowledge and initiative of individuals
are given the best scope so that they can plan most successfully; or whether a rational
utilisation of resources require central direction and organisation of all our activities
according to some consciously constructed ‘blueprint.’” (ibid, 40-41)
Hayek requalified Smith’s invisible hand with his idea of spontaneous order -- that society is
far too complex to be deliberately planned and designed, and that free markets are the best
mechanism to regulate economic activity and achieve the greater good. Hayek’s influence
“in helping a generation to understand the nature of liberal society and the errors of
collectivism goes far beyond that of any writer of his period” (Butler, 1983: 4).11 Neoliberalism
started to gain dominance over statism.
As the case for markets started to win the ideological debate, the ascendant neoliberals
faced a problem. They saw that in order for the free market to prevail, the vast
infrastructures, systems and laws created by statism needed to be actually dismantled. As
Reed put it, “practical methods of taking what was ‘public’ and making it ‘private’” were
needed and “what had been ‘socialised’ would have to be ‘privatised’” (1997). Hence,

10

Hayek was referring to dictators and ruling parties. But we can also include in the list monopolists
and technocrats.
11
Hayek became the inspiration for Thatcherism in the 1980s, according to the BBC.
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privatisation emerged as the chief ‘practical method’ – the main instrument used in order for
the free market to prevail. Reed continues:
“By the 1970s, the bitter harvest of statism was everywhere apparent: in bloated, overbearing
bureaucracies, in crushing tax burdens, and in frightening burdens of debts and deficits. Public
officials and private citizens alike began to look for answers. The case for freedom and free
markets began to win the battle among intellectuals. Increasing numbers among the general
public followed suit, electing public officials committed to stuffing the statist genie back into its
bottle. The time for privatization had arrived.” (ibid.)
International financial institutions, as well as ‘northern’ governments, took the neoliberal
position. The term “Washington Consensus” was invented to refer to how liberalizing
economic reforms from the 1970s were imposed by Washington-based institutions like the
World Bank and the International Monetary Fund12. Neoliberalism was seen as the policy
solution to the crises of models of accumulation and the best way to advance ‘development.’
Margaret Thatcher was the most vigorous advocate and implementer of neoliberal policies.
In a span of a decade, she sold off US$40 billion in state enterprises, seven major airports
and one million units of public housing, thus relieving the British treasury of huge subsidy
burdens. British households owning stock rose from 2 to 12 million (Reed, 1997).
‘Thatcherism,’ matched by ‘Reaganomics’ in the United States,13 peaked as their ideological
foes crumbled with the collapse of socialism. Welfare states in the west soon declined as
well.
Alongside, the last restraints on corporations were dismantled with the “final demise of the
doctrine of ultra vires.” In the UK for instance, the Companies Act of 1989 made the
constitutions of corporations into simple open-ended declarations needed only for pro-forma
registration (Bennett, 1999). Once limited to particular purposes and subject to some form of
government control, corporations gained even more great flexibility. The creation of multiple
corporate personalities became possible with separate corporations owned by a parent
corporation, all existing simultaneously. Subsidiaries, a completely separate legal person,
can be created to take on all risky and dangerous operations of the business, in which the
parent corporation cannot be held responsible. Subsidiaries can also be created owning no
assets at all, and be made to assume all debts and obligations of the conglomerate, leaving
the balance sheets of the parent company healthy. The era of multinational or transnational
corporations became consolidated.
Soon, privatisation was prescribed aggressively to poor, developing countries where
governments are often weak, over-stretched and deep in debt. Their public institutions were
seen as inefficient and bureaucratic and subject to corruption, transient leaderships,
inconsistent laws and public policy, or the lack of technical know-how. Development aid was
considered as unlikely to work because of the lack of ‘absorptive capacities.’ Hence,
privatisation was seen as some kind of panacea.
Today, the neoliberal argument has come to be dominant. Yet the debate is far from being
settled. Within Thatcher’s own party, for instance, senior member Peter Lilley once argued
that Conservatives “must be defenders of the welfare state, tone down free market talk and
12

The inventor of the term ‘Washington Consensus’, John Williamson, originally intended it “as a
synonym for what is often called ‘neoliberalism’ in Latin America, or what George Soros (1998) has
called ‘market fundamentalism’.” (Williamson, 1999)
13
‘Reagonomics,’ according to Murray Weidenbaum, chair of President Reagon’s Council of
Economic Advisers from 1981 to 1982, was, among others, about the reduction of civil government
and “the expansion of the role of the private sector at the expense of the public sector.” See
http://www.csmonitor.com/durable/1997/12/18/opin/opin.2.html
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abandon the pipe dream of privatised health care and education”14 (Economist, 22 Apr 1999).
Elsewhere are discussions of a Third Way or a “renewal of social democracy” after “the
dissolution of the welfare consensus and the final discrediting of Marxism.” The question is
essentially about how democracies can benefit from a competitive free market system while
providing for ‘those who fall behind’ (Giddens, 1998). Pressure from the ‘not-for-profits’ also
bear upon the discussions. International pressure groups, like the Bretton Woods Project
and Jubilee 200015 are forcing a rethink of many of the basic propositions. They continue to
grow in numbers and increase in influence, and have been called a ‘sixth estate’ with
economic as well as political roles.16 Thus, the debate continues.
The challenges to the Washington Consensus turned a point at the Ministerial Conference of
the World Trade Organisation in Seattle in December 1999. Here, street protests by antiglobalisation activists brought downtown Seattle to a standstill for three days, capped by a
walkout of trade ministers from developing countries in the conference itself, after a
deadlock in the negotiations over different trade issues. Since then, nearly every meeting of
the IMF, WB and WTO has been met by street protests and riots. The challenges being put
up are also intellectual, like the “World Social Forum” of activists in Porto Alegre, Brazil, that
parallels the “World Economic Forum” of the top 1000 corporations that meet regularly in
Davos, Switzerland.17
There is a diversity of arguments against privatisation and some distinctions need to be
made. First, there are those who present a qualified critique rather than a fundamental
objection to privatisation. Then, there are those who fundamentally oppose privatisation but
argue and work to strengthen the public sector. Finally, there are those who simply oppose.
Joseph Stiglitz18 embodies the first group. His challenge is important because of his
extraordinary authority and experience. In Globalization and Its Discontents, Stiglitz makes a
sustained attack on the Washington institutions for missing out on their role as a stabiliser of
financial systems and of confusing the means to greater economic welfare (fiscal austerity,
privatisation and market liberalisation) as the ends in themselves. He maintains that there
are some preconditions before privatisation can contribute to an economy’s growth, but the
IMF and WB “approached the issues from a narrow ideological perspective,” and pursued
privatisation rapidly. Hence the promised benefits often did not come. The IMF “simply
assumed that markets arise quickly to meet every need, when in fact, many government
activities arise because markets have failed to provide essential services.” Many stateowned companies were privatised before adequate regulatory or competition frameworks
were put in place, and without job-creating programs that can go in tandem with the
inevitable job destruction that privatisation often entails.” The result, he stresses, is that
privatisation has come to be associated with decline, which undermined confidence in
democratic and market institutions” (Stiglitz, 2002: 53-59).
The second group can be represented by Public Services International, the global federation
of unions in the public sector. PSI questions the notion that markets automatically bring
efficiency and reliability and points out to some efficient state institutions. It maintains that
14

It has been suggested though that Lilley’s speech was not about whether Thatcherism should be
dropped but more on how it can be ‘repackaged’ to win back voters.
15
For additional information on the activities of these organisations, their websites are:
www.brettonwoodsproject.org and www.jubileeresearch.org
16
Government, church, business, media, and trade unions being the other ‘estates.’
17
In 2001, a live Davos-Porto Alegre teleconference debate was held pitting the likes of billionaire
George Soros with leftist intellectuals like Noam Chomsky. See www.weforum.org and
www.forumsocialmundial.org
18
Former chief economist of the World Bank (1997 to 2000), chair of President Clinton’s Council of
Economic Advisers (1993-1997) and Nobel Prize winner for economics in 2001.
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building public sector capacity, not its undermining, is what is needed in developing
countries. The market solution should only be secondary, especially in water and sanitation.
As such, PSI has been pushing hard to build the “public-public” option in contraposition to
“public-private partnerships”. PSI’s position supports the view that privatisation is largely
political and could not simply be analysed in economic terms (see www.psiru.org).
The third group – those who simply oppose – can be represented by the Blue Planet Project.
They are strong and increasingly effective in the condemnation of multinationals, but weak in
terms of presenting alternatives. For instance, after the riots in Cochabamba, an offer from
the American Waterworks Association to undertake a technical review of the problems of the
city’s water system was reportedly rejected, allegedly on the advice of Blue Planet19.
It should be noted that the distinctions made here are simply for analytical purposes. The
positions characterised constantly change and at times may blend or merge with each other.
In sum, the state-versus-market debate is far from being settled, that is, outside the
Washington institutions where neoliberalism is firmly entrenched. There is a long history that
underpins the competing arguments. The roots of the pro-market position can be traced
back to Adam Smith, reinforced by Hayek, and now bannered by the Washington
Consensus. The statist position on the other hand, had its origins in liberal rights theory, and
reconstructed by Bentham. This strengthened governments, which grew vastly under
socialism and welfare statism. Today, an ‘anti-globalisation movement’ has emerged
presenting a diversity of opposition to neoliberalism.
This genealogy informs the two diametrically-opposed theories on how to govern water.
Closer separate inspection of these two approaches reveals a number of important
weaknesses and limitations. These are problems that necessitate a new analytical frame.

3. Water as an ‘Economic Good’ vs ‘Common Good’

I

n 1989, Margaret Thatcher transferred the ten public English and Welsh regional water
authorities to the private sector by floating their shares on the stock market with
infrastructure, property, and water supply and sanitation networks intact (Bakker, 2001: 145).
This marked the start of a new, aggressive global effort to transfer water and sanitation
services delivery from the public to the private sector.
Developing countries are particular targets for expansion. Between 1990 and 1997, the
World Bank provided financing worth over US$24 billion for 97 private sector water projects
in developing countries around the world (Silva, et.al, 1998). But the most commercially viable
markets are Northern America and Western Europe, where water systems still remain
predominantly public. In the United States alone, market share of private contract operations
remains at less than 5% of the US$35 billion that its government spent in 2000 on water and
wastewater (Gutierrez, 2003: 5). In Europe, it is only in England and France where private
operation is predominant (Hall, June 2002). Investors predict that the business of water will
boom in the coming decades, and estimate that this is a US$200 billion market growing at 6
percent annually, in terms of population covered (Tagliabue, Aug 2002). However, by no means
does this trend remain unopposed. In poor developing countries, a growing number of
nongovernment organisations (NGOs) are not convinced that private operation is the
19

To a certain extent, this predisposition of Blue Planet is expected from a campaigning organisation
– it has a mandate different from that of organisations doing actual program work on the ground.
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solution to the problem of connecting the estimated 1.2 billion people in the world without
access to safe drinking water. For instance, a Coalition Against the Privatisation of Water
has been established in Ghana while a Bantay-Tubig (Water Guardians) Coalition was set
up in Manila. In developed countries, opposition to the private sector takeover of municipal
water services is likewise increasing. Grenoble in France has remunicipalised as a result of
corruption scandals. (Hall and Lobina, 2001). In May 2001, the non-profit company Glas Cymru
owned mainly by individual water users took over Welsh Water (Glas Cymru, 2001). In general,
challenges to expanding the roles for the profit-making private sector in water service
delivery are as fierce as their promotion.
Leading one side of this debate are some sections of the World Bank arguing the case for
private sector delivery of water20. Their goal is to facilitate the management of water as an
economic good. At the policy level, this means creating competition and market-like
incentives for water delivery through ‘demand-driven approaches.’ The central aim of their
approach is not just to give a price to (or commodify) water, but to balance the value of water
on one hand with its ‘use costs’ and ‘opportunity costs’ on the other (value = use +
opportunity costs). That balance is said to be needed to bring prices to that appropriate level
that provides signals on the most efficient allocation, distribution and consumption of water.
As such, they favour private sector delivery in an environment of free markets where the
value, use cost and opportunity costs are fully brought into play. A dictum that structures
their approach is that “the less restrictions there are on water trades, the more the true
opportunity costs will come into play.” They are bolstered by how efficiencies are generally
achieved by this route (Briscoe, Sept. 1996: 4; and Woicke, May 2001).
On the other side is a plethora of ‘anti-globalisation’ activists, who argue that viewing water
as a commodity to be freely exchanged in the market is too simplistic, since water is also a
social resource necessary for life. Profit motivation is antithetical to rights and sustainable
resource management, and excludes those who are too poor to become “paying customers”.
Thus, they favour the management of water as a common and public good, and maintain
that access to water is a fundamental human right that the state has a responsibility to
protect, uphold and deliver. They attack the World Bank for “consistently privileging
multinational water corporations and emphasizing that water should not be supplied to the
urban poor unless it is profitable to do so” (Barlow, June 1999; Yaron, March 2000; Hall, August 2001).
According to Briscoe, water-as-an-economic-good is related to the market model of
development, and the corresponding move to using market-like and market-friendly
instruments for managing all elements of the economy, including water (1996: 22). Among
such instruments is private sector provision of water services. On the other hand, water-asa-common-good means its preservation in the public domain at all times. As Petrella stated,
“Water belongs more to the economy of common goods and public wealth than to the
economy of private and individual accumulation and other’s wealth expropriation” (GCWC,
1998: 1-3).

There are many voices advancing each of the propositions, a diversity that sometimes
brings less than consistent lines of arguments from each side. We will limit the focus of this
paper to the writings of two sets of protagonists. For the ‘water-as-an-economic- good’ side,
we will look at the elaborations made by John Briscoe, an economist who has held various
positions at the World Bank including Senior Water Resources Adviser21. For the ‘water-as-

20

For example, the World Bank’s Vice-Presidency for Private Sector Development and Infrastructure,
through its water and energy department, has been active in the promotion of PSP in water services
provision.
21
Briscoe’s publications though often carry the disclaimer that it does not necessarily reflect the World
Bank’s official position.
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a-common-good’ side, we will look at the work of two renowned anti-privatisation
campaigners, Riccardo Petrella and Maude Barlow.
Water as an Economic Good
The economic valuation of water is the central, but also most problematic principle of the wateras-an-economic-good approach. A first problem, notes economists, is that water is often treated
as if it was worthless, or that its value is not as immediately evident and observable as that given
to oil, gold or beef (Water Issues Team, 1999). Where water is abundant and readily accessible,
people typically flush their toilets or water their garden with little or no concern for the value of
the resource they are using. Farmers who draw water for irrigation from aquifers at little or no
cost will have no incentive to conserve the water and will see no profitability in sending the water
downstream to urban households where it is valued more, because of the invisibility or ‘nonobservability’ of both its intrinsic (what water is to the different users) and exchange value (the
price actually paid that may or may not reflect economic value).
The objective of the economic approach thus is to make the economic value of water
immediately evident and observable – and this can be done most easily when a price that
reflects ‘true value’ is attached to water. This is achieved most easily where the market
model of development is pursued, and where prices can become the mechanism that sends
appropriate signals for everyday decision-making on allocation, distribution and
consumption. According to the theory, in an environment of free markets, prices will be selfcorrecting and self-regulating – i.e. the forces of demand and supply will eventually move
prices to settle on that level that achieves the greatest good for the greatest many. If a user
values the water less than it is valued by the market, then the user will be induced to sell the
water. And so on. The problem is, “markets for water typically don’t exist or are highly
imperfect” (ibid). Hence, the push for privatisation – the chief practical method to develop
market-like and market-friendly instruments for the economic management of water.
The 1992 “Dublin Principles” of the International Conference on Water and the Environment
is frequently cited as the source of the idea of water as an economic good. This intergovernmental conference, organised by the United Nation’s World Meteorological
Organisation, came up with “four guiding principles” for water management (ICWE, 1991): a)
freshwater is a finite and vulnerable resource, essential to sustain life, development and the
environment; b) water development and management should be based on a participatory
approach, involving users, planners and policy-makers at all levels; c) women play a central
part in the provision, management and safeguarding of water; and d) water has an economic
value in all its competing uses and should be recognised as an economic good.
In September 1996, Briscoe came out with an elaboration of the fourth principle, as he
observed that there was little agreement on what was actually meant by “water as an
economic good.” Briscoe’s thesis is that to manage water as an economic good, the value
placed on it by all competing users has to balance with its ‘use cost’ and ‘opportunity cost’.
Pricing based on this balance will send the appropriate signals on how water will be best
allocated, distributed and consumed. An environment of free markets is where this balance
can be best and most easily achieved (1996: 1-15).
Briscoe’s contribution on this issue has proven to be influential as the economic approach is
often structured around the idea of “full cost recovery” – which is the implementation of a
tariff system on users that will recover the initial cost of installing water infrastructure and
expenses associated with operation and maintenance. But Briscoe shows that common
conceptions of cost recovery tend to overlook certain important aspects of the costs
involved. For instance, the “cost” of refurbishment and extension of the Dar es Salaam piped
water network to make it commercially viable is estimated at US$620 million (see WaterAid-
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Tanzania, 2003). This, however, does not include the costs of financing -- at 5% interest, the
actual cost doubles to a staggering US$1240 million in 20 years22. Also, by Briscoe’s thesis,
there is another type of cost that is often not considered – the “opportunity cost”. As such,
Briscoe’s role has been to break typically limited conceptions of costs.

Briscoe divides the concept of cost into two aspects – “use” and “opportunity” costs. “Use
cost” is defined as the amount needed for constructing and operating the infrastructure
necessary for collecting, storing, treating and distributing the water. “Opportunity cost” is a
less obvious cost – that which is incurred when one user uses water and affects the use of
the resource by another user. Use cost can be analysed in more detail. Briscoe
distinguishes between three types. When a water board constructs a dam (for example),
they usually charge users that which is necessary to pay for the remaining portion of the
debt incurred in financing the dam. This is called historical cost pricing, which mimics
payments on a mortgage. But sometimes, accountants argue that historical cost does not
reflect the true value of an asset. For instance, a car bought through a car loan may still
have a lot of value even when the loan has been completely paid off. So pricing must be
based on replacement cost -- what it will cost to replace the asset. Finally, the third concept
is that of marginal cost – the cost of producing each new unit.
The management of costs, already contentious by itself, presents only one half of the
equation. The other side, which is perhaps even more problematic because of difficulties to
quantify, is the process/concept of how water is valued. Value is defined as the maximum
amount a user would be willing to pay for the use of the resource. Value is notoriously
difficult to pin down and quantify because of the many different uses of water. Water used in
agriculture will have a different value than water used for industry or household use. Within
these contexts, the value changes as well according to the time it is delivered, the season of
the year, the location at which it is available, and the reliability of the supply. An important
determinant of value is scarcity. As a result, a “hodgepodge of methods” are used to
estimate value, resulting in crude and inexact figures. These, Briscoe warns, should never
be used to make technocratic decisions on allocations and prices (1996: 5).
However, Briscoe found “striking and remarkably consistent themes”(1996: 5-8). For instance,
value of water is universally very low for low-value crops and much higher for household
purposes. Poor people put more value on reliable supplies, and value for industrial purposes
is similar to that of supplies for household purposes. For environmental purposes (e.g.
maintenance of wetlands), the value varies widely, but typically falls between agricultural
and household values. But most important perhaps is that water is valued more highly where
more developed markets exist (ibid). Briscoe looked as well on the elasticity of demand for
water. He dispels the commonly held notion that demand for household water is inelastic
(i.e., that consumption does not change when prices increase). Household consumption
does change, but it is less than the percentage change in price – in technical terms, an
elasticity of -1.0. Industrial or outdoor use are much more elastic.23
Briscoe presents a model of how to use these economic concepts: balancing value and
costs essentially means finding that combination of use and opportunity costs which ensures
that users take the full economic costs of using water into account. He then looks at the
practice around the world, using a schematic representation of use and opportunity costs
(See Figure 2 below).
Briscoe explains that in industrial countries, charges are at Levels III and IV, and that there
typically is very little difference between these two levels. Opportunity costs for urban water
22

“Soft” concessionary loans from the World Bank typically have a 2-3% interest.
The studies he quoted found it difficult to determine elasticity in irrigation because these were
typically subsidised, which cause a distortion when prices change. (8-9)
23
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supply, typically small financially, are often not visible to the utilities. Hence the practice in
developed countries when presented in the scheme would be like a “tall-L” (with a long arm
on the use cost axis, and a short arm on the opportunity cost axis).

Figure 2: Schematic representation of the definitions of use cost
and opportunity cost (Briscoe, 1996)
Use Cost (Financial Cost)
Level IV: Long run
marginal cost of additional
supplies

“tall-L”

Full
economic
cost

Level III: Average
financial (capital +
O&M) cost, with capital
costs computed in
replacement terms
Level II: Average financial
(capital + O&M) cost, with
capital valued in terms of
historical costs

“short-L”

Level I: Operations and
maintenance costs only

Opportunity Cost when:
A: Water
can be
used only
by an
individual

B: Water
can be
leased or
sold to
neighbors

C: Water
can be
leased or
sold
within an
irrigation
district

D: Water can be
leased or sold to
any urban or
agricultural user

In rapidly growing cities of developing countries, incomes are increasing and industrial
demand is growing – which means that new sources of municipal water have to be
constantly found and developed. The consequence is that the costs of water from new
sources are growing rapidly to such an extent that the cost of a cubic meter of raw water
from a new project is typically 2 to 3 times more expensive than that from the last project.
This means that, unlike in the industrial countries, the difference between Level III and Level
IV costs are substantially greater. But the bigger problem, according to Briscoe, is that urban
water supplies in most developing countries have been financed out of general revenues,
which means that the charges to users are subsidised. Water tariffs cover only Level I costs
(operation and maintenance). He concludes that the challenge in developing countries is
two-fold – reduce costs by more efficient operation; and raise tariffs from their very low
levels. He suggests that the first challenge can be achieved by the substantial involvement
of the private sector, but offers nothing on how to meet the second challenge.
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Briscoe then goes on to look at irrigation, where “the great distinction is not between
industrialised and developing countries, but rather between publicly- and privately-financed
irrigation schemes.” In irrigation, the practice is the opposite of the “tall-L” -- there are more
opportunity costs rather than use costs. Farmers who financed their own irrigation seldom
face any opportunity costs – the only costs they incur are those they use to build their
schemes. These farmers have no incentive to use water sustainably – they can pump until
the aquifers are dry. In irrigation systems that are publicly-financed, opportunity costs are
considered best where a “market” system operates, with water allocated in a period to the
highest bidder. This results in greater efficiency as well as equity as compared to the “turn”
and “rotation” system of allocating public irrigation water.
Briscoe’s model can be summarised using a simplified example of an upstream farmer availing
of public irrigation and sharing water supplies with downstream urban households. In a situation
where water supplies are abundant, good economic management is relatively simple – charge
both farmer and households at the average costs. When water starts to become scarce, charges
have to be increased to Level IV to cover marginal costs – the price of producing an additional
cubic metre. Marginal costs become more expensive if producing an additional unit means
recycling water or even desalinating. Where water is really scarce, opportunity costs should be
made more visible. The consequent price will tell the farmer whether it will be more useful to
allocate water for irrigation, or allocate and sell more water downstream to urban users.
In this theory therefore as in general neoclassical economic theory, prices play a central role
in sending the appropriate signals on which decisions on allocation, distribution and
consumption of water should be made. But prices are accurate only where real markets
exist. Briscoe himself admits that around the world, “markets for water typically don’t exist or
are highly imperfect.” The United States for example, is not a good market, because of
heavy government intervention. The most often cited example of a good market is Chile,
where well-regulated river basins exist and where user behaviours are generally determined
not by the financial cost but by the opportunity cost (Briscoe, 1996, 21; Gomez-Lobo, 2001:1-6).24
Water markets like perfect competition are rare, or where possible, take decades to shape
up. There are therefore major problems related to getting the theory of managing water as
an economic good off the ground and applied. Hence, Briscoe uses the phrase, “developing
market-like and market-friendly instruments for the economic management of water.”
Water as a Common Good
There appears to exist no single comprehensive elaboration on the idea of water as a
common good. What is available are basically statements of principle made as a reaction to
the water as an economic good theory, and objections to the price hikes that would take
place if Briscoe and the World Bank would have their way. Presented here are statements
from two influential campaign organisations: the Committee for the World Water Contract
and the Council of Canadians. Riccardo Petrella is secetrary of the Committee, and has
published the book “The Water Manifesto”. Maude Barlow is chair of the Council of
Canadians, and author of “Blue Gold.”

24

In Chile, if the user values the water less than it is valued by the market, then the user will be induced to sell
the water. This came about when Chile began an overhaul in the late 1980s of its legal, economic and
institutional structure in water and sanitation. Land rights were separated from water rights, thus paving the way
for the emergence of markets. A new tariff setting methodology was put in place to raise water prices to its true
economic cost. And to protect vulnerable households from the large rate hikes, water companies do not charge
poor households for 25-85% of their consumption (of up to 20 cubic meters a month) and instead receive a
reimbursement from government. (Briscoe, 1996, 21; Gomez-Lobo, 2001:1-6)
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The Committee for the World Water Contract declares itself a “citizen’s initiative” that
gathered in 1998 “with no other legitimacy or representativeness than that of being citizens
concerned by the fact that 1.4 billion people on the planet do not have access to drinking
water, the fundamental source of life.” It has attracted attention mainly because of the
prominence and prestige of some of it members, in particular Mario Soares (former
President of Portugal), Raoul Alfonsin (former President of Argentina) and Prince Laurent of
Belgium. The Committee laid down the principles on which a theory of water as a common
good can be based (GCWC, 1998: 3; 4-15):
•

•

•

•

•

•
•

Water “the source of life” belongs to all the inhabitants of the Earth in common. No
one, either individually or as a group, can be allowed the right to make water into
private property. Water is not like any other resource; it is not an exchangeable,
marketable commodity.
The right to water is an inalienable individual and collective right. Water belongs to
the community, where everyone should have a share rather than being a source of
private wealth and profit for individuals. The right to water is a part and parcel of the
basic ethics of a good society and a good economy.
Like income, freshwater resources are unequally distributed on the earth. This should
not mean that people rich in water and income can make use of the resource as they
please, or even sell it or buy it abroad to derive maximum profit or pleasure. There
are still too many water-related wars ongoing on our Planet because most States
continue to use water as an instrument in support of their geo-economic strategic
interests as regional hegemonic powers. It is necessary and possible to make water
free from the influence of a hegemony-oriented State. Water is a res publica.
Water is the citizen’s business. Creating the conditions necessary to ensure the most
effective and sustainable access to water is everybody’s concern. The citizen must
be at the centre of decision-making. The integrated and sustainable management of
water belongs to the sphere of democracy.
Water policy implies a high degree of democracy at the local, national, continental
and world level. By definition, water calls for decentralised management and
transparency. The existing institutions of representative democracy must be
strengthened. When necessary, new forms of democratic government have to be
created. Participatory democracy is unavoidable.
Access to water requires real local/national/world and real public/private partnership.
Partnerships subject to the logic and interests of private actors for market conquest could
do harm to the objective of access to water for all and global integrated sustainability.
Financial responsibility for water must at once be collective and individual according
to the principles of responsibility and utility. Society must collectively assume all
costs related to collection, production, storage, distribution, use, conservation and
recycling of water, in view of supplying and guaranteeing access in quantities and
qualities considered as the indispensable minimum. The financing must be ensured
by collective redistribution. Pricing must be progressive. All abuse and excesses of
water usage must be considered illegal.

In order to achieve these principles, the Committee is proposing the establishment of a “Network
of Parliaments for Water,” since parliaments are the principal organs of political representation.
The network would modify existing legislation and apply the above-mentioned principles. The
goal is to enact a “World Water Treaty” that will establish water as a vital heritage, common to all
humanity by law, and which would exclude water from all international commercial conventions,
such as those within the framework of the World Trade Organisation. To support the network of
parliaments, a World Observatory for Water Rights is to be established “to collect, produce,
distribute and disseminate the most rigorous and reliable information possible on water access
from the point of view of individual and collective rights.” (GCWC, 1998)
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Across the Atlantic, Barlow and the Council of Canadians call attention to the global water crisis
characterised by how demand will far outpace supplies across the planet, and warns that,
“Governments around the world -- under pressure from multinational corporations – are
advocating a radical solution: the commodification and mass transport of water. Proponents of
commodification, and subsequent privatization, say that such a system is the only way to
distribute water to the world’s thirsty. But, in fact, experience shows that selling water on the
open market does not address the needs of poor, thirsty people. On the contrary, privatized
water is delivered to those who can pay for it. Water flows uphill to money.” (Barlow, 1999)
Barlow criticises that the future of water is being determined by those who profit from its
overuse and abuse. She cites the 1999 World Economic Development Congress, where
corporations and financial institutions met with government officials from 84 countries to
discuss issues like overcoming obstacles to water investments. “The agenda was clear,” she
emphasizes, they want water to be “treated like any other tradeable good, with its use
determined by market principles.” At the same time, she continues, “governments are signing
away their control over domestic water supplies by participating in trade treaties as the North
American Free Trade Agreement and institutions such as the WTO that effectively give
transnational corporations the unprecedented right to the water of signatory countries.” (ibid)
The Polaris Institute, an allied Canadian organisation, published their own research, The
Final Frontier, which details the work of the top ten global water corporations. They criticised
the World Bank for helping spawn a bewildering array of front organisations on water,
including the World Water Council, the World Commission on Water for the 21stt Century,
and the Global Water Partnership. The Business Partners for Development, set up as a
multistakeholder body to look into how government, business and civil society can
successfully work together, was identified as an “industry association”. WaterAid was equally
criticised as the “citizens’ front group for the major water corporations.” (Yaron, 1999: 66-74)
Barlow presented her own ten principles to help protect water:
•
•
•
•
•
•
•
•
•
•

Water belongs to the earth and all species
Water should be left where it is wherever possible
Water must be conserved for all time
Polluted water must be reclaimed
Water is best protected in natural watersheds
Water is a public trust to be guarded at all levels of government
An adequate supply of clean water is a basic human right
The best advocates for water are local communities and citizens
The public must participate as an equal partner with government to protect Water
Economic globalization policies are not water sustainable

The differences and polarity then between the idea of water as an economic good and water
as a common good are quite obvious. The former follows economic analysis, while the latter
is much more political. The former is a much more developed theory that corresponds to the
market model of development. The latter stops short of explicitly arguing for any particular
model of the development, but clearly emphasises the central role of the state.
Most critics of the free market economic approach offer quite a limited critique – their attacks
are focused mainly on profit-making and the excesses of multinationals, not on the problems
associated with value25. It should also be noted that the economic approach, contrary to
25

Aside from Barlow (1999), there are others who follow this line of argument, like more recently,
Aegisson (2002).
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what its critics say, is not entirely devoid of a moral viewpoint. At the heart of economic
theory is the idea that using markets, prices, and allowing for profit-making can be
acceptable and justified because the pursuit of self-interest inevitably results in the greatest
good for the greatest many.
It also appears that Barlow and Petrella are finding difficulty distinguishing between the
consequences of unequal property ownership and the consequences of market exchange.
Barlow’s Blue Gold in particular confuses water resource management with service
management problems. It is quite evident that Barlow and Petrella have not provided a sufficient
critique of free market theory. What they have done is merely to consolidate and develop a set of
principles that contradict the fundamentals of free market theory. But the limits of free market
theory can be unravelled and explained, as attempted in the following section.

4. Arguments against the Free Market Economics of Water Provision in Developing
Countries

T

he key contention of this paper is that because water is not a ‘normal’ commodity that can
be freely exchanged in an open market, the theory of free market economics does not apply
to the provision of this resource. But neither do human rights-based theories that maintain
the primacy of politics and the political process in the solution of problems on the provision of
water. Rather, we find that an alternative frame within sociological theory and institutional
economics may be possible. In this section, we will examine in detail the arguments on not only
how free market economics does not apply, but may also even complicate problems in water
provision in developing countries.
In a typical market where a spot exchange takes place, a producer or seller offers a product or
service for sale to consumers where price is the key mechanism governing the exchange. If
consumers value the product sufficiently that they are willing to pay the price being asked by the
producer/seller, then a transaction is made. If not, producers adjust their price accordingly. With
perfect competition, there are many producers and many consumers constantly negotiating with
each other on price.
In the case of water supply provision, no such spot exchange exists (except perhaps in the case of
the small-scale water vendor offering water to customers). There are also layers of intervening
social and political relationships that prevent a purely economic exchange from taking place. This
is what makes Briscoe’s theory – which despite being perfectly consistent and logical in itself –
extremely difficult to implement in the developing countries. Where private sector participation has
been introduced, the market operates not in the provision of the service, but in the competition on
who gets to supply to the service. The opportunity to provide the service (or portions of it) is bidded
out by the government, on behalf of its constituents. So instead of individuals making rational
choices, what we typically have in urban and rural water provision is an institution (government)
making choices on who gets to become the suppliers. In urban settings, the chosen service
provider – whether a public or private body – then assumes the operation of a natural monopoly
where price is negotiated not through market exchange but through regulation. Because
institutions (not individuals) are involved in a rather lengthy transaction process, free market
economics becomes inappropriate. H.M. Trebing observes that to be effective, markets must
satisfy the following conditions:
•

Every relevant market must be vulnerable to the rapid/free entry by competitors, ie no
public or private barriers to entry exist, no niche markets with captive customers exist, nor
corporate dominance, nor tight oligopoly.
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•
•
•
•

There is effective competition with at least 5-6 firms of approximately equal size and each
acting as ‘price takers’.
Information and transaction costs are minimal.
Market prices must reflect both private and societal costs.
Access to the network must negate management’s incentives to foreclose part of the
network.

We examine how the water services market does not fulfil these conditions laid down by Trebing,
and other issues that make free market economics irrelevant to water services provision in poor
countries.
a. There is no rapid or free entry of competitors in a water ‘market’
It is quite clear that there can be no rapid or free entry of competitors in water services provision,
particularly in urban areas, and except during bidding process, and on condition that in such
bidding the transaction managers are committed to fairness and that no asymmetries of
information exist. Because of the nature of water systems as natural monopolies in urban areas, a
competitor could not just freely and rapidly come in and offer a choice to consumers.
Another problem is that the water market has an inherent propensity towards concentration. The
French water services market, for example, arguably the most developed in the world, emerged
from more than a century of municipalities contracting small private companies in public-private
partnerships. Over these years, these small companies merged with each other to form what
today are the world’s biggest water multinationals – Vivendi (formely Generale des Eaux) and
Ondeo (formerly Suez Lyonnaise des Eaux). These two companies control 75% of the world’s
privatised water services market (Hall, 2002). In England and Wales, this propensity towards
concentration has been prevented by the adoption of a regulation that disallows the 10 English
and Welsh companies from merging or taking over each other (Green, 2003). This according to
regulators is a key to keeping water services in England and Wales competitive – but only
between those companies that are already in existence and not those who may want to enter the
field as competitors.
b. There is no effective competition between water companies, especially in developing countries
Where biddings have been called in developing countries to privatise water services, the tendency
is for the bidding to be won by the big players who have greater economies of scale and better
credit-worthiness to access financing for a capital-intensive sector. This reinforces the inherent
propensity towards to concentration.
Furthermore, the mechanisms adopted to introduce some form of competition in developing
countries have not really worked. One such key mechanism is dividing a concession into at least
two areas, with each awarded to a different company. This was started in Paris, but has since
been adopted in Manila (East and West Zone concessions) and in Buenos Aires (three separate
concessions for greater Buenos Aires). The idea is that regulators can measure the performance
of one private service provider against the other. Experience so far shows that it has been difficult
to make such comparisons. In Manila, the performance of the two service providers against each
other could not be made because the two zones are so starkly different – for example, the west
zone provider was made to assume 90% of the debts of the public utility, amounting to US$800
million. When the concession contracts were signed, one dollar bought 26 pesos. By the end of
that year, the peso depreciated in value by almost 100% as a result of the 1997 Asian financial
crisis (Esguerra, 2003). Similar difficulties have been observed in the Buenos Aires concessions.
One concessionaire, part of the Enron conglomerate, simply abandoned their concession when
the mother company crashed. One other concessionaire, Aguas Argentinas (partly owned by
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Ondeo), is seriously thinking of pulling out as well in order not to sustain any more losses (Almansi,
et.al, 2003). Competition could not take place when the business involving the big players is failing.
Another mechanism, already discussed earlier, is the system adopted in England and Wales
where mergers and takeovers of water companies assigned particular areas are prevented. Here
comparisons can be made on prices, water quality, customer care and environmental
performance. But it should be remembered that this requires a capability that most developing
countries do not yet have: sufficient and competent regulation, which in turn is based on welldeveloped information systems (Green, 2003). As such, effective competition is unlikely to be seen
in developing countries.
c) Information and transaction costs in water services provision is high
Information and transaction costs – those that are needed to reach agreement – will always be
expensive in water services provision. For urban water services, information can never be exact
for the simple reason that there typically exists no sufficient inventory of the assets buried under
the ground. A key example again is the Manila water concession, billed initially as a most
successful and the world’s biggest privatisation. The bidding documents and information were
prepared by consultants from the International Finance Corporation (who were paid a massive
sum of US$6.2 million) (Dumol, 2000). Still, their information was not correct. The west zone
contractor based their income and cost projections on IFC-supplied data that there were about
2000 kilometres of pipes in that zone. The company found out later (after the contract has been
signed) that there actually were more than 3000 kilometres, meaning that they had to invest
substantially more for repair, rehabilitation and maintenance26.
There are also certain information that could not be officially disclosed for political, not technical,
reasons. The main supply pipes for the Dar es Salaam water system, for example, has been
described as a ‘porcupine’ for the number of illegal connections, many of which provide water to
the shambas (family farms) of reportedly influential and powerful Tanzanian figures (WaterAidTanzania, 2003). Bidding documents, for obvious purposes, do not provide such information, which
is crucial to the success of any private sector takeover of the system. Prospective private operators
will have to spend more to avail or verify the needed information independently.
Both Manila and Dar es Salaam cases entailed large transaction costs. The Manila contracting
process took two and a half years to conclude, and this was prompt because no less than the
Philippine president took a direct hand in pushing the process to conclusion. The president
certified as urgent a bill that was passed through Congress that authorised the contracting out of
the Manila water concessions (Esguerra, 2003). In Dar es Salaam, the bidding process has been so
complicated. It started in 1998; had two failed attempts to award the contract; and finally in
November 2002, a contract was awarded but to a lone bidder which makes the integrity of the
process suspect (WaterAid-Tanzania, 2003).
Huge transaction costs are not limited to urban areas. Transaction costs in rural areas in
developing countries are equally high, in relative terms. Devolution mandates that local
governments take responsibility for awarding contracts for water projects to private contractors. But
many of these local governments are unprepared to take on these new roles, much less to
supervise the work of the contractors implementing the projects. Local government water
departments typically have only one staff member with no vehicle in areas where public transport
is at best irregular. (For more detailed information on the lack of capacity of rural local
governments in developing countries, see Estamos, 2003 on Mozambique; Barungi, et.al 2003 on
Uganda; and Pronet, 2003 on Ghana)
26

This is a legitimate complaint, but it should be pointed out that the company could not have signed
the contract without any knowledge that such risks exist.
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d) Market prices do not reflect private and societal costs because costs are not yet fully understood
in water services provision.
The “private and societal costs” in water services provision are not yet fully understood and are
typically measured in ways that are insensitive to the complexities of poverty. For example, let us
examine the debates on cost recovery and capital cost contributions.
Prices are often based on simple, mechanical measurement of obvious costs. One result is that
the computations often become blind to the phenomenon of poverty and insensitive to its
complexities. Table 1 below is a comparison of the prices paid by a typical developing country
urban household, compared to what an average London household pays:
Table 1
Household
London household of
four, with two income
earners
Accra, Ghana
household of six, with
one income earner

Water expenses yearly
in actual figures,
converted into dollars
US$ 194.36, paid to
Thames Water plc

Water expenses as a
percentage of
household income
00.22%

US$ 156.95, paid to a
neighbour with a
connection to the water
utility

22.40%

It would first appear that the London household value water more, because it pays
US$37.51 more for its annual water consumption than the Accra household. But when water
expenses are measured as a percentage of income, the Accra household turns out to be
paying 102 times more (22.4% divided by 0.22%) than the London household! The
measurement of water expenses as a percentage of income rarely figure in the
computations of most decision-makers, hence, obscuring the enormous burdens placed on
the poor by most decisions on water pricing27.
Also, neither is the “substitution effect” considered (Hilary, 2001). Because of extremely tight
budgets, the poor can afford water only by sacrificing spending on other important services
like health, education or electricity. It could be that the Accra household may not be sending
one child to school because they already spend 22.4% of their meagre income on water
expenditure.
Furthermore, the costs of not providing for water rarely figures when cost recovery and
prices are discussed in purely free market economic terms (Bond, et al, 2001). This is crucial,
especially because many least-developed countries spend considerable resources in
fighting off disease, and pay in terms of lost economic productivity, or when children are not
able to go to school because they are needed by their families for water collection chores or
to bring livestock to water sources.
Another criticism against the free market economic approach at cost recovery is that it is
almost exclusively about quantitative measurement. There are certain values or costs that
are better measured in qualitative terms. For example, Misra Kedir from the parched Iteya
27

The comparison made here between the London and Accra household is made only to illustrate the
point. As pointed out by Gary Wolff, income is not the best measure for comparison, since the Accra
income earner may be working longer hours than the London income earner. Wolff suggests time as
a better measure for comparison – i.e. the hours required to obtain water – the time needed on the
queue as well as to earn US$194.36 or US$156.95 spent on the water. I am grateful to Gary Wolff for
pointing this out, but have not had the time and resources to actually do this kind of measurement.
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Shaki community in Hitosa, Ethiopia, once described to WaterAid the experience of not
having water available at childbirth. “I will never forget how I suffered,” she said, “There was
no water to wash the baby and myself. I was embarrassed by the unpleasant smell,
especially when neighbours, including men, came to visit me.” By the third day, her parents
managed to prepare the atmit – a special fluid prepared from cereal products that helps both
the mother and newborn to resist infection. But by then, it had been too painful for her to
drink as her dry throat ached for not having fluids for so long (WaterAid, June 2001). The value
of water to Misra, or the costs of not having had it during her first childbirth, could simply not
be reduced into simple quantitative measures. These are best understood qualitatively, as
with other more qualitative social factors like changes in social status, gender roles, family
relationships, or educational and recreational opportunities that come with reliable water
supply provision.
Another World Bank economist states that “the surest test that water services are so valued
(as an economic good) is that users are willing to pay at least as much as the economic cost
of providing them” (Garn, 1998). Simple as it may seem, opponents of privatisation regard this
principle with utmost suspicion – it is seen as the driver of price increases and as a heavyhanded tool for forcing the poor to pay unaffordable levels of water tariff (Fact-Finding Mission,
2002).
There are therefore important limitations of the free market economic approach. But the
principle of cost recovery could not be rejected outright, because in the end, it will be
financial sustainability that determines a system’s long-term ability to deliver the human
rights to water. Opponents of privatisation could be faulted for being quick in their rejection
of the principle of cost recovery, without stating their own commitment to making the water
system financially viable and sustainable. A major flaw of their approach is the lack of detail
in the appreciation of costs and their apparent reduction of the problem into a simple issue of
affordability. For example, distinctions ought to be made between different types of costs –
i.e. distinguishing between operations and maintenance costs (what is paid to whoever will
operate the system), construction and capital improvement costs (what is paid to whoever
will repair the current network and expand the system to unserved areas), and financing
costs (what is paid to the banks and lenders). Such a distinction will show the real drivers of
the price increases, and therefore allow for a finer and more nuanced approach at finding
solutions. As the costs become more specific and itemised, it will be easier to devise ways of
how to reduce them, or how to pay for them – whether it should be user fees, private sector
investments, taxes, or donor grants that should pay for these specific costs. As the exercise
goes further, wider costs such as pollution and other environmental costs (or negative
externalities) can be brought into the discussions.
There are two types of less obvious costs that are crucial but often missed -- marginal costs
(the cost of producing each new unit) and opportunity costs (that which is incurred when one
user uses water and affects the use of the resource by another user). Marginal costs are
important, because as pointed out by Briscoe, in rapidly growing cities of developing
countries where new sources of municipal water have to be constantly found and developed,
“the costs of water are growing rapidly that water from a new project is typically two to three
times more expensive from the last project” (Briscoe, 1996). But the tougher nut to crack is
opportunity cost, especially because of difficulties of how it can be observed and managed.
For example, take a situation where water can be sold to neighbours by a single household
with a connection. If the owner of the connection uses up all the water, it will incur
opportunity costs on the neighbours who will have to look (and thus spend) for other new
ways to get their water. Economic theory suggests that if opportunity costs are included in
the price to be paid to the owner of the connection, this owner will be induced to sell water if
he values it less than the market does. There has been little accessible discussion in the
literature on how to manage opportunity costs, and how it will impact on the principle of cost
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recovery. On one hand, bringing marginal and opportunity costs into the picture may sharply
increase costs. But on the other, this in itself can be an argument for the social rather than
the market management of water. With so many costs to consider, it is urgent that more
stakeholders get involved in more formal, deliberate and political decision-making, rather
than through unregulated market transactions.
Understanding the nature of the costs and having a sufficient grasp of the levels of costs is a
pre-requisite especially in the management of water as a human right. Certain human rights
(like the right not to be tortured) can be delivered for free; rights to water in urban societies
will always entail costs. A pro-poor design of subsidies that are economically and socially
sound and which will not affect long-term financial sustainability (and therefore hurt the
poor’s interest in the long run) is something that could not be made until a full accounting of
the various costs have been considered.
e. Economic valuation tends to disregard the human right to water
As shown in the preceding point, there is tension between economic valuation and human rights.
This polarity between value and human rights is best illustrated by the difference between the
consumer and the citizen. Value is to the consumer as human right is to the citizen. A consumer is
one who sufficiently values a commodity such that there will be willingness to pay for that
commodity. A citizen, on the other hand, is one who inherently has human rights, and as such is a
member of that “public” which is the ultimate owner of the resource. As a co-owner of water, a
citizen is entitled to it, and this entitlement is not based on any willingness to pay. Thus, the
fundamental question is whether it is economic value or human rights that should be considered
as a starting point of discussions for the management of water. Should individuals be treated
primarily as consumers, or as citizens, in decisions over water allocation, distribution and use?
The problem is that an individual is both a consumer and a citizen at the same time, and that these
two identities could not be held separately. As pointed out by Esteban Castro28, we should be
careful not to assume that the “citizen” is a given. To start with, the citizen is a western-born
concept that barely has empirical reference in most developing countries, especially Africa and
Asia. The poor, for example, in most developing countries remain invisible – squatters are not
found on any electoral register; subsistence farmers in far-flung areas are not part of the national
statistics. They therefore could not exercise the traditional rights of a “citizen”. Furthermore, we
cannot assume that the citizen is always a co-owner of water. The question of rights (that citizens
enjoy) has to be qualified. As Bentham argued, it is one thing to formalise rights in a charter and
quite another to have those rights universally enforced and protected.
Economic value is typically defined in the literature as “the maximum amount the user would be
willing to pay for the use of the resource.” But as pointed out by Gary Wolff, defining
economic value only in this sense of willingness to pay is incorrect (Gleick, et al. 2002 and
personal correspondence). Willingness to pay measures only one type of economic value – the
value to someone who does not own something. Willingness to accept is another definition
of value – the value of something, perhaps a resource like water, to someone who already
owns it. Willingness to accept can be defined as “the minimum compensation payment one
must receive to be indifferent to the loss of something that was owned but has been taken
away.” Whereas, WTP can be no higher than ability to pay, WTA can be infinitely high. A
poor family who already have enforceable property rights to at least enough water to meet
their basic needs will never be prevented by their poverty to let go of this right because they
will have very high WTA (ibid). The WTP-WTA distinction, according to Wolff, shows how one
can make the idea of human rights operational within a market economy – by assigning
property rights that reflect the minimum quantities that a society’s notion of human rights
says each party should have. This has been done in some ways in South Africa, where law
28

Comments provided to a first draft of this paper.
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provides that households have a right to have their first 60 kiloliters of water each month for
free.
Wolff also makes the distinction between intrinsic value (what water is to the different users)
and exchange value (the price actually paid that may or may not reflect economic value) in
order to further understand the tension between economic valuation and human rights. The
tension between providing water as a human right and achieving market efficiency is a
tension between different sets of intrinsic values. Some people value water only as a human
right, and not value market efficiency at all. Others value market efficiency and are
unconcerned with the human rights to water. This, notes Wolff, is a political problem that
needs to be resolved.
Therefore, a key point to analyse is whether it is possible to make economic value and
human rights not mutually exclusive. Is it possible to value water in an economic way, and
not violate rights? Or, is it possible for the economic valuation of water to deliver rights?
Closer inspection of the arguments of the contending sides reveals that the underlying
theories are not entirely mutually exclusive of each other. Proponents of water-as-aneconomic-good emphasise that the idea is related to generating “broad-based participation
by civil society in decision on water management which were previously often treated as the
province of technocrats alone” (Briscoe, 1996). Adam Smith himself explained that markets are
the products of social conventions – that rules and standards in the market, and most
particularly prices, are the results of constant social negotiations. Proponents of water-as-ahuman-right on the other hand, are also not entirely opposed to commodification if it is to be
used for environmental purposes, in reducing wasteful consumption and to subsidise poorer
households (Bond, et.al, 2001). One idea that has been put forward is that it is possible to keep
water management (not water itself) public even where expanded roles are given to the
private sector (Ministry of Foreign Affairs, Sweden, 2002).
Managing water as a right that keeps into consideration its economic value is thus possible.
What is not clear are the particular ways of making economic valuation and rights
compatible. The Pacific Institute has recently come out with its principles and standards for
privatization. They suggest the management of water as a social good, but using sound
economics, and where strong government regulation and oversight is maintained. This
means that water should be managed so that it meets basic human and ecosystem needs,
subsidies that are economically sound are provided for the poor, rates are fair and
reasonable, rate increases are linked with improvements in services, and where private
companies clearly demonstrate the efficiency gains they deliver. The Pacific Institute argues
that “once extensive stakeholder participation leading to institutional change has become
part of the economic analysis, more opportunities to manage water as both a social and
economic good becomes available” (Gleick, et. al, Feb 2002). These principles are important
starting points that can provide guidance, but will still need to be ‘fleshed out’ when applied
to specific contexts.
f. The privatisation of water services does not happen overnight, especially in developing countries
The enforcement of policies that push developing countries to privatise their water services needs
to be evaluated against the experience of France and the United Kingdom on one hand, and the
United States on the other. Particular conditions enabled France and the UK to become the only
two Organisation for Economic Cooperation and Development (OECD) countries where private
provision of services is dominant. These conditions are not seen in the United States -- the world’s
leading centre of free market thinking where water utilities remain, ironically, predominantly public.
Such conditions are not seen as well in developing countries, which is why the expectation that
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poor countries can privatise their water services through the enforcement of policies alone appears
misplaced29.
Over the last 100 years, France is the only OECD country that has retained and grown a
private sector big enough to be able to take over public utilities. Many big cities in the United
States, like Chicago and New York, started in the 1800s with having water utilities run by
private companies (reference?). But as the cities and their public authorities grew and
became stronger, the municipalities took over the privately run utilities. As a result, only a
few of these private companies remained. In contrast, private companies grew in France, on
the strength of concessions and leases from municipalities, in what are now called “publicprivate partnerships”. The municipalities retained ownership of the assets while the private
companies were given the task of operation, maintenance and investment. The multitude of
private water companies merged and acquired each other through the years, creating up to
four big private water companies, who now manage the water supply delivered to 78 per
cent of the French population, and collect and treat the wastewater of 32 per cent. It is
therefore not surprising that, by the 1990s, French multinationals are the biggest in the
world: Vivendi, which emerged from Générale des Eaux, and Ondeo, which was formerly
known as Suez Lyonnaise des Eaux (Hall, June 2001 and Blokland et al 1999).
The story in the United Kingdom is quite different. In 1974, the UK government consolidated
the provision of water supplies, the management of water resources (like rivers), and
sewerage services – previously delivered by municipalities and different public bodies – into
single regional water authorities (Bakker, 2001). Thus in 1989 when Margaret Thatcher’s
government made the decision to sell off these water systems, proprietary rights over the
pipe systems, treatment plants and other assets were clear and uncontested. It was from
this sale of regional water authorities with clear ownership rights that the multinational British
water companies, such as Thames Water Plc and Severn Trent Plc, emerged. This socalled full divestiture or complete privatisation has not been replicated on such a scale
anywhere else in the world30.
In contrast in the United States, the water industry is fragmented. For example, in the
Washington DC area, pipe networks, treatment plants, pumping stations, etc. are owned by
different municipalities. There are layered and overlapping responsibilities between local,
state and federal governments. Even if all these bodies were to cooperate, a sale of assets
or full divestiture would be extremely complicated. Furthermore, the Clinton administration
had a different view of privatisation. He wanted government to deliver improved services at
lower cost, using market-oriented techniques, but was not an avid asset seller (Gutierrez,
2003).
Thus, it can be seen quite clearly that the United States is not ready for the privatisation that
happened in France and the UK. The French and British privatisations should be contrasted
with the kind of privatisation that took place in developing countries. Some developing
countries in the late 1980s laid the groundwork for privatisation as a result of donor pressure
for structural economic reforms. The Philippine government set up the Committee on
Privatisation in 1986, and by 1992 had sold off 122 government-owned and controlled
corporations, worth about US$2 billion, as part of its debt restructuring and structural
adjustment programmes signed with the International Monetary Fund – World Bank (IMFWB). The Philippines successfully awarded the Manila water concession to private
companies in 1996 – identified by the WB as the world’s largest water privatisation (Dumol,
29

We define a utility as ‘public’ when a government agency is the majority owner and the utility operates under public
law, even when it enjoys a certain degree of autonomy including freedom from the coverage of civil service laws.
30
It should be noted that after privatisation, 12 per cent of the UK’s population still received their water and
sewerage services from public bodies. It was only in England and Wales, and not in Scotland and Northern
Ireland, where the privatisations were implemented (Green, 2002).
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July 2000).

Mozambique, one of the poorest countries in the world, started its own
privatisation programme in 1989, also as part of the structural adjustment package with the
IMF. By 1998, it had sold off some 1,200 small and medium enterprises, and 58 out of 68
large parastatals, to the private sector. It finally privatised the water utilities in its seven
largest cities in 1999 (FT, 2000).
Overall therefore, there has been no dramatic rush to privatisation in the US such as that
seen in the UK and France. In 2000, market share for private contract operations of
municipal utility systems remained at less than 5 per cent of the US$35 billion that
government spent on water and wastewater. Surveys now show that there will be increasing
growth in water and wastewater privatisation in the United States in the next five years, (RPPI
2001) but other recent reports from both academics and consultants conclude that public
sector provision is likely to remain the dominant form of water provision in the USA, with
privatisation remaining around the long-term historic level of 15 per cent (WSTB 2002) and that
any growth in privatisation is likely to be slow (Farkas and Berkowitz 2001).
The experiences in these three countries thus show that the privatisation of water services
does not happen overnight, and is dependent on certain structural conditions – such as the
development of a dynamic private sector and the clarification of property ownership of water
assets – to be laid in place first.
We can therefore conclude this section by reiterating that free market economics is inapplicable to
water services, particularly in developing countries. The strengthening of governments in the poor
countries is necessary for market relations to emerge. In the same way that statism was dominant
in the west throughout most of the modern period, good government is a prerequisite in developing
countries before market-based economies can emerge. As Trebing concludes, public utilities
are characterised by three factors that impede free market performance – the inherent
propensity toward concentration; behavioural strategies associated with high concentration,
and the fallibility of primary and secondary markets (Trebing, 2000).

5. Developing an Alternative Theoretical Framework

F

ree market economics as first developed by Adam Smith is based on the notion that the
individual pursuit of self-interest results in the greatest good of the greatest many, and the
basic unit of analysis is the individual making rational choices. An invisible hand emerges
that settles prices, wages, and profits from capital at that level where it is most socially beneficial. A
free market, it is argued, is the most appropriate mechanism there is for the allocation, distribution
and use of society’s resources. Friedrich von Hayek added his idea of spontaneous order -- that
society is far too complex to be deliberately planned and designed, and that free markets are
the best mechanism to regulate economic activity and achieve the greater good. It is today
difficult to argue against these theoretical formulations, but a case can be made against its
applicability on the water sector in developing countries. But what is important though is to
highlight that there is an alternative to this theoretical frame, which can be developed from
institutional economics and sociological theory, and using new thinking that is now emerging
from the work of many water sector professionals and practitioners working in the poorest
areas of the world.
Sociology provides the theoretical frame that can be an alternative to free market thinking
and which allows for a clearer understanding of transactions and institutions. There are three
key components drawn largely from the work of Emile Durkheim, considered by many as the
founder of modern sociology. The first component is about the need to consciously move away
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from the methodological individualism of free market and rights-based theories, where the basic
unit of analysis is the individual making rational choices in relation to the market or the state.
This means looking at institutions as the basic unit of analysis. The second component is the
treatment of economic phenomena as moral facts. Durkheim maintains that the division of
labour is something other than a purely economic phenomenon. The division of labour has a
moral character – it is based on what people exercising social relations regard as acceptable or
not acceptable. Durkheim regards the division of labour as held together not by the rational
decisions of individuals but by power relations, ideology and moral regulation. (Durkheim, 1973
(Bellah, ed.); and 1982 (Lukes, ed.)). Finally, the third component revolves around Durkheim’s
argument that the purely contractual governance of economic transactions is problematic
because contracts will always be incomplete, and that there oftentimes are implicit
agreements ‘within’ the explicit clauses of contracts. The key is to look at the social
embeddedness of transactions and actors (Durkheim, 1973: 86-113; and in Batenburg, et.al, 2000).
Durkheim argued that “mutually beneficial economic exchange presupposes that trading
partners follow non-contractual norms and moral obligations, such as norms of trust,
reciprocity and solidarity, implicit contracts that are partly unwritten, tacit and not formally
binding” (quoted in Batenburg, et.al, 2000).
In this section, we present the outline of the institutional economic and sociological
alternative. We also present some of the new thinking emerging from the ground that
supports this alternative. It should be noted that this section is largely a work in progress,
and that further work and reflection needs to be done on the ideas presented here.
First component: recovering the lost role of institutional economics
If in free market economics the individual making rational choices is the basic unit of
analysis, in institutional economics the focus is on the role of institutions, i.e. the basic unit of
analysis is the transaction. The term “institution” is understood in many different ways. But
John R. Commons, the pioneer of institutional economics, defined it as “collective action in
control, liberation and expansion of individual action.” An institution may be a state or a
corporation, a cartel or a co-operative association, a trade union or an employers’
association. It can also be a joint trade agreement between two associations, or a stock
exchange. The key, says Commons, is that all these institutions are “collective acts that
establish relations of rights, duties, no rights and no duties.” (Commons, 1931)
Thus, to an institutional economist, economic transactions are not seen as the simple
exchange of commodities, but rather, “the alienation and acquisition, between individuals, of
the rights of property and liberty created by society, which must therefore be negotiated
between the parties concerned before labour can produce, or consumers can consume, or
commodities be physically exchanged.” Commons described transactions as having three
types -- the bargaining, managerial and rationing transaction. From the bargaining
transaction emerge four issues – competition, discrimination, economic power and working
rules. The assumption in bargaining transactions is that there is equality between willing
buyers and willing sellers, by which the ownership of wealth is transferred by operation of
law. Managerial transactions on the other hand, assume a transaction between superior and
inferior, where the universal principle is efficiency. Rationing transactions differ from
managerial transactions in that the superior is a collective superior while the inferiors are
individuals. (ibid)
‘Institutions’ therefore can be defined as simply ‘the rules of the game.’ The World Bank itself
can be seen only as an organisation, not an institution in this sense, but in many ways it is
responsible for laying down the ‘rules of the game’ that are inherently based on free market
economic thinking. The understanding of ‘institutions’ has to be revisited and redefined,
especially because it will only be through institutional change (a change in the rules of the

Draft only, not for citation please. Contact: ericgutierrez@wateraid.org.uk

31
game) that intrinsic values can be reconciled31. Commons’ different categories of
transactions are also most useful – water transactions could be categorised under the
managerial or rationing transaction, but not under the bargaining transaction which may be
the assumption in free market economics.
The need for a shift in thinking from the rational individual to institutions where transactions
are the basic unit of analysis is most eloquently made by Marcel Mauss, the French
sociologist who was the nephew of Durkheim. Mauss studied the system of “economic
prestations32” which commonly take the form of the “gift” in societies whose “exchange
institutions differ from our own.” (Mauss, 1954:2-3). Mauss studied the forms of exchange and
the economy of gift-giving in several Polynesian societies. But also included in his book are
references to Northeast Siberian, West Alaskan and North American Indian societies.
Mauss’s elaboration on the idea of the gift shows us how the so-called free market is
actually a sociological phenomenon guided by norms of morality, unwritten rules of
exchange, and customs developed through time.
A gift is, in theory, voluntary, disinterested and spontaneous. But Mauss pointed out that
gifts are in fact obligatory and interested. There is an accompanying behaviour around gifts
that is “formal pretence and social deception, while the transaction itself is based on
obligation and self-interest.” (1954: 1-2) Looking at how gifts circulate in Melanesia and
Polynesia, how return-gifts are assured, and how these are exchanged side by side with
other material objects leads Mauss to a critique of legal and economic theory. “Imbued with
modern ideas,” he said, “current theory tends towards a priori notions of evolution and
claims to follow a so-called necessary logic; in fact, however, it remains based on old
traditions.” He cites for instance, how economic theorists think of direct sale and credit as
phenomena of more advanced societies. “In fact the origin of credit is different. It is to be
found in a range of customs neglected by lawyers and economists as uninteresting: the gift,
which is a complex phenomenon especially in its ancient form of total prestation.” (1954: 34)
The gift, he said, is a “mechanism of exchange not yet couched in terms of purchase and
sale.” Markets therefore existed even before the development of merchants and currency,
and functioned before they took the modern forms of contract and sale and capital. Hence, it
is essential to examine the moral as well as the economic features of these institutions.
Such examination simply does no more “than lead us to old problems which are constantly
turning up under new guises” (1954: 1-5; 63).
Mauss suggests that certain modern social innovations are "gifts" that keep society intact.
For example, he pointed out that French legislation on social insurance “are inspired by the
principle that the worker gives his life and labour partly to the community and partly to his
bosses.” The return ‘gift’ the worker gets from the bosses is his wages. From the State, he
gets a certain security against unemployment, sickness, old age and death. In Great Britain,
he noted how “some distinguished economists and captains of industry saw that industries
themselves should organise unemployment savings and make the necessary sacrifices.
They wanted the cost of the workers’ security to form part of the expenses of the industries
concerned.” Such ideas and legislation he said, is the dawn and realisation of professional
morality and corporate law. The only flaw of such compensation funds is that their
administration is in the hands of the bosses. But all this constitutes a return to “group
morality.” “The theme of the gift,” he concludes, “of freedom and obligation in the gift, of
generosity and self-interest in giving, reappear in our own society like the resurrection of a
motif long forgotten” (1954: 65-66).
31
I am grateful to Gary Wolff for pointing this out, and sending me in the direction of looking at
institutional economics.
32
“Prestation” appears to be not an English word. A translation of the French prestation is service;
while the Spanish prestacion means benefit.
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Mauss’s model of gift-giving illustrates a number of points. First, that the typical economic
exchange is not based on what has been assumed as the rational choices of individuals.
Rather, as shown by the complex phenomenon of gift-giving, there are certain social
institutions mostly unwritten but widely practiced that govern exchange. Hence, these
institutions (or rules of the game) rather than individuals ought to be the focus of analysis.
These unwritten rules of exchange have inherent and implicit moral judgements, so that
economic exchange ought to be analysed as moral phenomena.33
Hence, the uninteresting and seemingly innocuous gift can actually be the starting point for
the development of an alternative frame to free market thinking. A gift given or received
presupposes layers of moral judgements, and customs developed through time between giftgiver and gift-taker. Gift-giving is simply, a transaction in its most basic form – without the
modern instruments of credit, currency and written contracts that now govern most economic
activity. Looking at economic transactions as simply more complex forms of gift-giving allows
us to look into the sociology of transactions, and disabuses us from the prevalence of free
market thinking.
Second component: understanding and developing moral agreements
The second component of the alternative frame states that relations between state, business
and civil society in water services provision is dependent on power relations, ideology and
socially-negotiated moral decisions on what is acceptable or not acceptable. What this tells us is
that water services delivery could not simply be reduced to a purely economic phenomenon – as
what proponents of water-as-an-economic-good tend to imply. Rather, there is a need to extend
the analysis into the moral dimension, which most often, inform judgements on intrinsic values.
What needs to be developed is less of the economic issues involved, but more of the moral
problems and the complications of finding and forging moral agreements. In other words, the
bigger problem is not the technical determination of true price that reflects all costs and true
value but the process of how such a price is accepted and made morally defensible.
The key problem that the economic approach addresses is that water is often treated as if it
was worthless, or that its value is not as immediately evident and observable as that given to
oil, gold or beef. This results not only in the gross undervaluation of water, leading not only
to the inefficient allocation and unsustainable use of the resource, but also to the treatment
of water services as something that is expected as free. Up to this point, there is nothing
wrong with the economic approach. The problems emerge when the jump is made that price
should be made to reflect the true value of water. The free market economic approach says
that ultimately price should be used as the mechanism to determine allocation, distribution
and use, without a discussion of the moral dimension. Thus, the proposition comes out as a
blatant disregard especially of the rights of poor people.
Price could not simply be enforced without any form of social negotiation. There is nothing
new in this proposition, since the price of water in most cases is set through some formal
process of regulation. The setting of prices by regulation can be seen as more sociallybeneficial than when price is negotiated between poor consumers and unregulated, smallscale informal water vendors, who often sell at five times the cost that the public utilities
provide (as in Accra and Dar es Salaam). But still, there is opposition to regulation in many
developing countries because it is seen as not fair, and that decisions are made in favour of
the profit-making companies. Regulation is often seen as simply a legitimisation of existing
power relations where the will of the wealthy and the powerful prevail. This is often
compounded by the lack of transparency, which often take the form of discussions couched
in inaccessible economic language. Thus, the moral problem that needs to be addressed is
33

I am grateful to my dissertation supervisor, Sami Zubaida, for introducing me to the book of Marcel
Mauss.
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two-fold. First, there is need to develop standards for judging what is a right and fair price.
Second, there is a need to constantly ensure transparency and accountability, given that
those who are poor and powerless often end up having the rough end of any deal.
The development and wide acceptance of standards are critical in finding the right price. For
example, if prices are made to reflect environmental costs or to ensure that future
generations will have more or less similar access to water resources and services, there will
be less opposition even from the likes of Maude Barlow and Riccardo Petrella. Other
standards are also being developed. In Kathmandu for example, NGOs are proposing a twostep pricing system. The first step price will only be applied to low volume consumers, which
in theory includes the poor. They are made to pay only the operation and maintenance costs
of the water service, which is estimated to be about 3% of the average per capita income of
the poor in Kathmandu. The second step price is applied to high volume consumers. This
price includes not only operations and maintenance costs, but also the capital investments
and infrastructure costs, the financing costs, as well as the tax that goes to the benefit of the
Melamchi Valley residents, where the water is sourced from. This two-step pricing is seen as
a mechanism that addresses the economic issues, but also ensures that the rights of the
poor are not violated (Etherington, et. al, 2003).
The need to ensure transparency and accountability is best exemplified by the debate in the
privatisation of Ghana’s water services. Because of the perennial failure of its urban water
services, Ghana’s government, with donor encouragement, sent into motion a privatisation
process. Built into the process were certain steps to minimise opportunistic behaviour, such as
the creation of “business units A and B” that grouped together potentially profitable as well as
generally problematic urban water services. The idea was to prevent bidders from ‘cherrypicking’ i.e. to bid only on those towns and cities that they see as profitable. Also, a Water
Services Restructuring Secretariat was created to provide technical advice and ensure that
government actually reaps the benefits of privatisation. However, because the process was
largely out of the public domain and limited to a few bureaucrats and technocrats making
decisions, suspicions emerged from various sectors about corruption taking place, about an
unfair deal being made at the expense of the poor, or about inappropriate donor pressure on the
government to privatise. Christian Aid, a UK-based nongovernment organisation, criticised the
UK’s Department for International Department for making a contract signed with a private
operator a precondition for the release of a £10 million grant and loan for the rehabilitation of the
Kumasi water system. (Kumasi is Ghana’s second largest city). Amidst all these controversies, a
Coalition Against the Privatisation of Water (CAP of Water) emerged opposing the scheme, and
getting support from trade unions, churches and some nongovernment organisations (PronetGhana, 2003).
The debate has become too politicised and has collapsed into a propaganda war. Mudslinging
has been resorted to – CAP of Water has been painted as infiltrated by communists and
ISODEC, the main organisation behind the coalition, has been linked to Osama bin Laden. CAP
of Water, on their part, organised their own “Fact Finding Mission.” But disagreements emerged
among mission members themselves. One prominent member, the British Member of Parliament
Dr. Jenny Tonge, openly disagrees with much of the report. Dr Tonge opposes any return to
public management, saying that there is no capacity within the Ghana Water Company Limited at
the moment to implement the needed reforms.
It is now difficult to have a realistic discussion of solutions because the debate in Ghana has
essentially turned into a battle between two contending moral positions. And Ghana is just one
example. Similarly contentious battles have erupted across Latin America, as well as in Manila,
where only a few years ago, a most successful and the ‘world’s biggest privatisation’ was being
bannered. And there is no straightforward solution in sight, because of the lack of standards with
which to evaluate the acceptability of the different privatisation options taken.
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It is in this light that at the Bonn International Freshwater Conference in December 2001
endorsed the idea of a ‘multistakeholder review’ of PSP. The process envisioned is similar to the
review process undertaken on dam construction through the World Commission on Dams. The
object of the multistakeholder review process is two-fold: to review the impact of PSP; and to
develop a set of standards and guidelines that could be made binding on all stakeholders. It goes
without saying that the key to the success of this review process is to get buy-in from all the
concerned stakeholders. It is a positive development that NGOs and trade unions have taken the
initiative in this regard.

Processes like a multistakeholder review underpin the need to formalise agreements around a
set of rules that will guide the behaviour of stakeholders. It can be described as the foundations
on which future market relations can be built. Because after all, it could be that that opposition to
the privatisation of water services is some kind of breakdown in the basic relationship of giftgiving. The challenge for business is to recover trust, the challenge for the state is to show that
conflicting interests are being mediated, and that agreement is arrived at and enforced. The
challenge for civil society opponents of privatisation is to accept that business has a role to play.
Third component: social embeddedness and non-contractual issues
The third component, which is key to explaining economic environments around water, is
Durkheim’s idea of the social embeddedness of transactions and how it affects the
outcomes of economic exchange. This looks at relevant agents as ultimately embedded in
their society, that the market itself is a social construction and that the link between men
could not only be that of an absolutely free exchange (Durkheim, 1973: 86-113). This applies
most poignantly to water services provision. As explained in the previous section, contracts
on water services provision entail huge information and transaction costs. The implication is
that relationships on water governed purely by the formal, legal contract will not suffice.
Mutually beneficial exchange between (public or private) suppliers and users of water will
presuppose that they follow non-contractual norms and moral obligations.
Transaction cost theory in economics support the need for social embeddedness, and a
focus on non-contractual norms. Durkheim pointed out that the purely contractual
governance of economic transactions is problematic because contracts will always be
incomplete, and that there are implicit ‘agreements’ within contracts (Durkheim, in Batenburg,
et.al, 2000). There will always be unforeseeable contingencies, or issues that may arise which
contracts do not cover. Making these transactions work will therefore need to rely on the
‘implicit’ agreements on non-contractual issues (Batenburg, et.al, 2000).
When the World Bank was busy promoting water concessions around the world as the ideal
form of PSP contracting, there was little discussion of the fact that private companies, right
after the signing of contracts, almost immediately call for a renegotiation of contract terms.
This happened in Buenos Aires (Almansi, et.al. 2003) as well as in Manila (Esguerra, 2003). Both
cases met the unforeseen contingency of massive currency devaluations that suddenly
made the concession contracts as originally stipulated unprofitable for the companies
involved. Renegotiation of contract terms to cope with unexpected contingencies may be
unfeasible or prohibitively costly. Renegotiations, furthermore, offer “incentives for
opportunistic behaviour since an unexpected contingency will often strengthen the
bargaining position of one of the partners while weakening the other.“ As such Durkheim
argued for “mutually beneficial economic exchange that presupposes that trading partners
follow non-contractual norms and moral obligations, such as norms of trust, reciprocity and
solidarity. Transactions will need to rely on implicit contracts that are partly unwritten, tacit,
and not formally binding.” (ibid.)
In PSP contracting, a government that is more socially embedded is a government that does
not limit its role to being mere facilitators and supervisors, which is the standard advice
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provided by the World Bank. A government’s role in PSP contracting can be to ensure that
rights and entitlements are protected and enforced. It can insist that pipes be laid first in the
poorest communities before any additional expansion is done elsewhere. This ensures that it
is government mandate, rather than price that ensures access to water services. Contractual
provisions stated by government can also specify rate structures that ensure subsidies to
specific target groups that the government wants to support.
There is always some tendency in free market economic thinking to constrain what
government should be able to do. For example, subsidies are generally shunned. But a
government subsidy targeted for the poor, or authorised cross-subsidies can be consistent
with full cost recovery for the private sector. It can even improve the creditworthiness of the
private company involved34.
Social embeddedness can also be measured in terms of the trust a community bestows on a
private company. For example, there is a great deal of opposition to the entry of
multinational corporations in developing countries not because they provide a bad service,
but because they are foreign, and that their entry is often at the expense of local companies
that may enjoy a better amount of trust from the local communities. Certain mechanisms
have been put in place to ensure more social embeddedness, like the requirement of setting
up a ‘private operating company’ in PSP deals. In Manila, the companies that won the
concessions were private operating companies owned by local business and multinational
corporations. In Tanzania, there is a provision that the private operating company to be set
up should have at least 20% of its capitalisation open for local Tanzanian investors. But
social embeddedness goes beyond mere local ownership of private companies. If there is a
sufficient amount trust between a government, a company and the local communities – i.e.
there are denser layers of relationships where issues can be settled – a complex contracting
structure may not even be necessary.
This is where not-for-profit entities and nongovernment organisations enjoy comparative
advantages. They are in theory more socially embedded than private commercial
companies. The question is whether the not-for-profits are capable of achieving comparable
reform and efficiency gains as the for-profits, and under what conditions they are able to do
this. Are there financial, technological or sustainability advantages with not-for-profits that
the for-profits could not deliver? The answer is yes. A case study comparing a PSP scheme
with not-for-profit activity in the Philippines concluded that collective action that results in
durable co-operative institutions that are organised and governed by the resource users
themselves present a viable and sustainable alternative to public sector provision on one
hand and private sector participation on the other. At the preliminary stage, this requires the
desire for collective and cooperative action by the resource users, and support from
government or donors in terms of providing start up funds or risk investment. This is then
consolidated by agreements on rights and duties on resource use and service delivery
forged through open, collective discussion. Once these agreements on rights and duties are
in place, the co-operative institution can achieve greater sustainability through capacitybuilding and by adopting the principles of sound economic management for the enterprise.
This whole process is described as ‘social privatisation’ (Capistrano and Gutierrez, 2003).
The more socially-embedded ‘social privatisation’ process succeeds because the
relationships that are put in place are what can be classified as ‘solidarity relationships’
which is in contrast to the commercial-contractual relationships that emerge when the PSP
option is taken. This paper argues that solidarity relationships are more appropriate in the
poorest countries. As noted in a WaterAid research, there are a number of difficulties in the
commercial-contracting approach. First, contracts are rigid and hence limit innovation to suit
local conditions and address particular needs. Second the creation of contract standards
34

I am grateful to Jude Esguerra for his comments on these points.

Draft only, not for citation please. Contact: ericgutierrez@wateraid.org.uk

36
applied across all projects work against poorer communities who have face more complex
problems – i.e. they are located farther away from water sources; they do not possess land
tenure and formal real property registration that in most cases is a pre-requisite for a water
connection; or they have little ability to pay and are more vulnerable, and therefore require
more investments in time and money than what contractual agreements allow. The study
warns that the contracting approach, which is designed to achieve efficiencies, may actually
weaken civil society innovation and the community-based approach that respond to
conditions not foreseen by standardised delivery (Clayton, 1999).
Today, there is a lot of practice emerging from the ground supporting the need for an
alternative frame, but their value is not that well-received and appreciated because of the
dominance of free market thinking. Some examples are presented in the next section.
New thinking from practice supporting an alternative frame
More experiences from developing countries are now emerging that support a rejection of
free market economic thinking and show the need for a more sociological approach. For
example, the idea that profit-motivation and self-interest is the main driver of efficiency can
now be challenged.
Rights as a driver of efficiency
A fundamental and classic proposition of free market theory is that profit-motivation and selfinterest can be harnessed and utilised as the drivers of efficiency. This is the underlying
reason why the private sector participation has been prescribed as the key element of water
sector reform in developing countries. But rights can be a driver of efficiency as well, as
shown by the experience of the National Water and Sewerage Corporation of Uganda. Until
recently, the NWSC was a loss-making public corporation in Uganda. It had a high
unaccounted for water at 59% and billing and collection efficiency of only 60%. In 1998, the
government of Uganda appointed Dr William Muhairwe as managing director to turn the
NWSC around. In five years, Muhairwe’s reforms reduced unaccounted for water to 39%
and improved collection efficiency to 92%. The crucial element for this success, according to
Muhairwe, was that they measured performance in terms of meeting the rights of
consumers. The NWSC declared that consumers had certain rights to which NWSC staff are
individually and collectively accountable. For example, is there is a complaint about the
service, there is an obligation of the part of NWSC to respond. Delayed or non-action meant
a breach of the right of the consumer, which was basis for disciplinary action on the staff
concerned. To set the example, Muhairwe advertised his home and mobile phone numbers,
asking consumers that they can phone him directly if they have a complaint or an issue with
the NWSC. Efficiencies were achieved, consumer confidence was boosted and now
NWSC’s turnaround is getting a lot of attention even from the World Bank. It is an example
of how efficiency can be achieved by a non-profit but efficiency-seeking public utility.35
The experience of Washington DC also offers some ideas on how there may be drivers of
efficiency other than profit-motivation. In the case of the privatisation of Washington’s
wastewater facilities, federal government intervention and commissioned feasibility studies
led to the simple quantification of what efficiency means, i.e. a reduction of operating costs
35

William Muhairwe made a presentation on the NWSC experience at the World Bank’s Water Week
on March 5, 2003. In an informal chat with him, he revealed how he had to deal with the opportunistic
behaviour of multinationals that they hired under a management consultancy contract. He was also
disheartened that now that NWSC has been turned around and performing well, the government of
Uganda wants to enter a lease agreement with the private sector. According to the World Bank’s Bill
Kingdom, this was meant to ensure that the efficiencies captured under Muhairwe’s management can
be preserved.
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from 2.5 to 3.2 percent in the first few years. The public utility, the District of Columbia Water
and Sewer Authority (DCWASA), was asked whether they could deliver this reduction in
costs. When they said they could and showed the performance targets on which they would
be evaluated, the political authorities in Washington DC decided not to privatise. What this
experience shows is that efficiency is a technical target that can be measured, not an
ephemeral notion that private sector involvement is assumed to always bring.
The creation of demand and understanding collective action
In recent years donors and governments in Africa have shifted away from supply-driven
interventions in water and sanitation and adopted the Demand Responsive Approach (DRA).
Supply-driven interventions are when communities simply receive a water and sanitation
infrastructure and play a minor role in project implementation. The role of communities in
development is limited to being mere, passive recipients of development projects. Decisions
are made for them, not with them. The result is that millions of dollars were wasted as
communities watched schemes that they did not see themselves as having a stake in and
implemented on their behalf, fall into disrepair (Breslin, 2003).
But WaterAid’s experiences in Niassa Province, Mozamnique suggests that while DRA
offered advantages over the supply-driven approach, there are gaps and weaknesses that
need to be understood and addressed. One such gap is the understanding of what demand
means. Another is the need to refrain from managing capital cost contributions in a
mechanical way and instead link it to issues of sustainability (ibid.). ‘Demand’ is an economic
term and is therefore often understood in economic terms. But ‘demand’ when seen from a
community perspective is essentially about collective action, and can be better understood
when seen as a social process. Collective action typically results from a community’s desire
to change. Where there is collective action, there typically is greater sustainability. The
problem to address is what to do when there is no desire for change, and therefore no
collective action, and consequently no sustainability. The solution is to create demand,
which means generating more collective action. And more collective action emerges from
community organising work. In Niassa’s case, such demand was created when, among
others, investments in time, effort and resources were made in bringing the experiences of
local communities brought to the radio; when community dramas were organised discussing
issues of applications, community contributions, choice, roles and responsibilities; when
traditional leaders were involved; and when exchange visits between communities were
facilitated (ibid).
In the same way, capital cost contributions achieve their potentials for sustainability when
they are expressions of collective action, and not simply of an economic exchange.
WaterAid and its partners in Niassa are now experimenting on alternative models of how to
continually link capital cost contributions to sustainability.
Developing sustainability and equity indicators
WaterAid has started to develop a tool called the “sustainability snapshot” that helps project
managers focus less on the implementation aspects of their work and instead highlight key issues
that may undermine sustainability across a region, district or country. The snapshot looks at a
community’s financial and technical ability as well as their access to equipment and spare parts to
ensure the sustainability of a water point (Sugden, 2003). In other words, the sustainability snapshot
is an indicator that looks in a more holistic way of ensuring that development goals are met.
Another indicator being developed is the Equity in Distribution Indicator (EDI) which measures the
gap between those that have services and those that don’t. The idea behind it is that there should
be no difference in the levels of access to safe water between communities in a specified area. But
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oftentimes, resources are distributed unfairly, hence decisions on where water systems are
located are biased and uninformed (ibid). Usually, it is the poorest sections of the community or an
area have less access to safe water. The indicator enables the water sector to be quantifiably
assessed on its effectiveness at targeting the unserved.
The sustainability snapshot and equity in distribution indicators are new tools that can be used for
achieving not just efficiency but also and more importantly, sustainability and effectiveness in
targeting the poorest.
In summary, sociological theory provides a sufficiently robust framework that can be an alternative
to free market economics -- useful in developing a new approach in addressing the problems of
water supply provision in developing countries. Already, this framework is informing new thinking in
the field that leads to rights rather than profits becoming the driver of efficiency, the focusing of
work on the creation of demand and collective action, or the development of sustainability and
equity in distribution indicators.

6. Conclusion

T

he estimated 1.2 billion people without access to safe drinking water and 2.5 billion
people without access to adequate sanitation are among the biggest development
problems in the world today. Global efforts for poverty reduction could not be effective
when the poor in least developed countries spend large proportions of their meagre incomes
for water at the expense of spending on other basic needs; when villages (mostly the
women) put a lot of their productive time collecting water; when families fail to work as a
result of water-borne and sanitation-related diseases; or when children could not go to
school because they are needed by their families for water-related duties. Millennium
Development Goals to halve the proportion of people without access to safe drinking water
and sanitation by 2015 present huge challenges to the international community.
This paper challenges the notion that the solutions to these problems may be found mainly
in free market economic theory. The pervasiveness and nearly uncontested hegemonic
appeal of this theory is apparent in how private sector participation has become the main
element of water sector reform enforced by multilateral and bilateral donors in the least
developed countries, and in how solutions to problems in water services provision are
characterised to be more economic than political or anything else. The bias in the global
donor community is to measure the problems in economic terms, develop economic tools of
analysis and look for economic solutions. While the validity of water as an economic tool
could not be denied, free market economic thinking tends to obfuscate the real issues that
need to be understood and addressed in water services provision in the poorest countries in
the world.
This paper has argued that the search for market-based, market-driven and market-like
solutions for problems in water services provision in the poorest countries is in most cases
unsuitable for a number of reasons. First, water markets typically don’t exist or else are
highly imperfect in developing countries. Second, efforts to develop market-like or marketfriendly instruments for the economic management of water are likely to fail because: a)
there can be no rapid entry competitors and there is an inherent propensity towards
concentration in the sector to make water markets effective; b) mechanisms to introduce
competition in water services provision in developing countries have typically failed due to,
among others, the lack of regulatory capacity, the instability of rules, usually transient
political leaderships, or absence of reliable information; c) information and transaction costs
are typically high, making other non-contractual issues more important in arriving at and
enforcing agreements in water services provision; and d) the private and societal costs are
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not yet fully understood to ensure that rights and entitlements to water are not violated when
economic management is pursued.
However, this paper has also argued that a return to statism does not improve
understanding, much less provide solutions to the problems either. States in least developed
countries are typically deep in debt, suffer from poor infrastructure, have little capacity, few
resources, lack the creditworthiness to access financing, and are mired in a host of other
problems like corruption, transient leaderships, or underdeveloped legal and judicial systems
to be able to deliver the rights to water. The problems in water supply are also, although not
purely, economic.
As such, this paper presents an alternative theoretical framework for developing a new
approach. There are three components of this theoretical framework, drawn largely from the
work of Emile Durkheim. First, its basic unit of analysis is the transactions and the focus is
on institutions – defined as collective acts that establish relations of rights, duties, no rights
and no duties. It moves away from methodological individualism that characterise free
market economic and rights-based theories. Second, it treats economic phenomena as
moral facts – the product of agreements, conventions and struggles on what is acceptable
and not acceptable. Third, it looks at the social embeddedness of the actors involved in a
contracting process and hence sees the limits of commercial-contractual relationships and
the potentials of solidarity relationships in development work.
This alternative theoretical framework, although not yet recognised as such, is already
operative in the work of many water sector professionals around the world. This can be seen
in efforts that make use of rights rather than profits as the driver of efficiency; in program
work related to the creation of demand and collective action in poor communities, or what is
commonly known in the sector as ‘software’ or social-infrastructure building; and in the
development of such tools as sustainability and equity in distribution indicators.
In summary, a more sociological analysis of water services provides an interesting case on
which a challenge to predominant free market economic thinking could be made. What the
alternative approach makes is a restatement for the case that politics and the political
process are more essential than the market process in solving social problems particularly in
the least developed countries. But instead of a focus on the state as the main actor
delivering the solutions on the basis of its coercive authority, it focuses on the institutions of
society – the rules of the game as well as the organisations that emerge – as the more
important aspects for the analysis. If we were to generalise the lessons from this case study
of water services provision, we can say that institutionalised processes of social negotiations
and collective action turn out to be more important guarantees of freedom than Smith’s and
Hayek’s competitive system.

- end -
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